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THE CHALLENGE TO CHANGE* 


By Jonn McCormatty, Associate Editor 
of the Hutchinson News, Hutchinson, Kansas 


Last fall, out in Reno County, we elected a new county attorney. A couple 
of weeks after election, when I snarled at my courthouse reporter for not getting 
the names of the new county attorney’s assistants, his excuse was that the jobs 
were going begging—that no lawyers could be found in the county who would 
work for the wages. 

If the Hutchinson News has any trait which sets it apart, it is that we have 
a low boiling point—a raw sense of indignation toward public stupidity. It is 
only fair to say that our readers often get equally indignant at us—as you very 
well may get at me before I sit down tonight—but it all makes for a lively 
exchange of thoughts. 

At any rate, I wrote an indignant column about the problems of our new 
county attorney. John Plummer read it and asked if I'd come up here and 
elaborate on the theme of the column which was entitled: “Lawyers Come 
Cheap.” 

Here, in part, is what it said: 


Mike Chalfant, the newly elected county attorney, is trying to hire two assistants. 
The law permits him to pay the first assistant $4,410 and the second $3,150 per 
year. 

It is difficult to find a lawyer who can or will work for such wages. 

The law permits the attorneys to practice on the side, provided they limit their 
work to civil cases. But the truth is that if any of the three in the county attorney’s 
office do much private practice, the county’s business suffers. 

With the $6,300 per year the county attorney gets, the entire attorney budget 
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for the county is $13,960 per year. By comparison, the county doctor is paid 
$20,000 per year. 

This is not to suggest the doctor is overpaid but only to point out that doctors 
are doing a much more effective job of pricing their services. And it raises the 
question of whether the public properly measures the relative importance of 
justice and jaundice. 

To expect a public servant to engage in private business in his spare time, in 
order to eke out a living is not only shabby treatment of the public; it insults the 
professional ethics of the public servants involved. The amazing thing is that 
lawyers, who purport to have so much pride in their profession, will stand for it. 

Why do we shortchange the administration of Justice? Why do we insist on 
bargain-basement law enforcement? Why, all the way from the cop on the beat 
to the Chief Justice of our Supreme Court, do the people of Kansas underpay 
their most important public servants? 

These are fitting questions for the eve of our Centennial, because we are 
celebrating an achievement of statecraft. 

There are songs, to be sure, and pageants and historical sketches; there is 
beard-growing and bonnet-wearing and all the romantic aspects of such an 
observance. But actually we are observing the anniversary of the making of a 
state, which meant the bringing of law and order to the frontier, the fastening 
of a formal structure of government upon the wilderness. 

This is a centennial of law in Kansas and no one has more reason—aye, more 
need—than the legal profession to use this celebration as an excuse to review 
the past, take stock of the present and to chart the future of law and of law 
enforcement in Kansas. 

Why then, in Kansas, does the law, which prospers in private, fare so badly 
in public? 

Partly, it suffers, as all public activities suffer, from the national attitude which 
permits private affluence to flourish in the midst of public squalor. 

We buy $3,000 automobiles to drive our children to overcrowded schools; we 
eat such rich foods, drink such copious draughts of liquor, smoke so many 
billions of cigarettes that heart disease and lung cancer have become major 
killers; but we can’t afford adequate budgets for public health agencies. We 
tell Khrushchev that while he may be ahead of us in missiles, we have better 
color TV. 

A second reason why public law is second rate is that you have permitted it 
to remain so. 

For, while all public service is treated shabbily compared to private enter- 
prise, some public servants fare much better than others. I mentioned the 
county doctor, in my column, who makes half again as much as all three lawyers 
in the county attorney's office. Here is an even better example: 

We have 2,200 farm operators in Reno County and to assure their private 
success and enhance their private profit, the public maintains a county extension 
office. In that office the agricultural agent and the 4-H Club agent each draws 
$7,400. The assistant agricultural agent gets $5,600, the home economics agent 
gets $6,950 and her assistant gets $4,900. 

The officers and their assistants in that office get $32,250 a year compared 
to $13,960 a year for the county attorney and his assistants. 
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I cite this merely to illustrate how much better the farm boys are doing than 
you lawyers. 

When you acquiesce in a statute which sets the county attorney’s salary at 
$2,500 in the smallest counties of the state to only $8,600 in Sedgwick, where 
the county attorney heads the equivalent of a 10-man law firm, then you're not 
only insulting the members of your profession whom you expect to work for 
those wages, but also you tell what you think the public deserves. 

The final and most alarming reason for cheap law enforcement is that we 
sit here in Kansas tonight, 100 years after the birth of our state, quivering 
captives of conformity. 

The pay of county attorneys is but a single, small symptom of the disease; a 
disease which affects the whole structure of government, from the smallest, most 
obsolete township, to the top heaviest, most inefficient state department. 

We are talking here of a problem of people, of the need of people for better 
law enforcement, of the need of law enforcers for better pay. Why doesn’t 
the Legislature do something about the problem? 

Isn’t the main reason the obvious one, that the Legislature does not represent 
the people nearly as much as it represents property. 

This state was superimposed on the prairie, a structure of law built on the 
wilderness. That was a hundred years ago. For two-thirds of the century, state 
government was a fitting law structure for a rural society. But in the last third 
of the century, Kansans have moved rapidly off the farm, into the urban areas. 
Yet the government has remained rural dominated and rural oriented. The 
people have moved off and left their government behind. But they did not 
leave their problems behind; the problems came with them and multiplied as 
the populations of the cities multiplied. And their government has been too 
old, too awkward, too lethargic, too remote, to cope with the problems. 

Take the problem under discussion. Look at the statutes setting forth the 
duties and the pay of county attorneys. Is this the work of a legislature aware 
of the scope and viciousness of modern crime? It is not. It pretends that the 
chief work of the county prosecutor is still claim jumping and horse stealing. 
Is this the creation of a legislature taking true measure of a state-wide problen— 
of 2 million people’s need for control of crime and administration of justice? 
It is not. It genuflects instead to the divine institution of the county line. It 
bows to every courthouse, as if each were a separate Vatican. It establishes a 
county attorney in each county, failing, as most of our laws fail, to note the 
difference between Wichita County and Wichita City. 

Because it is the slave of convention, the captive of conformity, insisting that 
areas be served before people, it does not provide adequately for law enforce- 
ment in any county. 

The attitude of the public toward the value of public service must be changed. 
Affluence must not be limited to the private sphere, but extended to the public 
sphere. 

This can come about only if groups which take upon themselves the mantle 
of leadership, such as your trade and mine, exercise that leadership. Only you, 
the man of law, can generate in this state the respect for law which would elevate 
both the quality and the remuneration of public prosecutors. 
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How can the public, which already considers itself overburdened by taxes, 
afford, or be convinced it can afford, higher priced law enforcement? 

Here is the crux of my argument: 

If we eliminate the vast and scandalous waste which results from outmoded, 
obsolete, duplicating forms of government, from the costly habits of administra- 
tion, we can save more than enough to afford all the quality we need in law en- 
forcement, education, public health and every other vital function of government. 

We don't, for example, pay decent wages in Reno County to our city police- 
men, our county attorney or our district judge; but we do, just because it is 
tradition, maintain both a city and a county jail when we're all so law abiding 
that one jail obviously would be enough. 

When I tried to get a citizens committee to recommend a combined jail, the 
answer, as it always is, was that only the legislature could make such a change. 
We're waiting now to see what this legislature does. 

When we have 108 separate units of government in Reno County, each pub- 
lishing a budget, each electing officers, each requiring a levy—is it any wonder 
that under the sheer weight of quantity, the quality suffers? 

’m delighted to see the governor attack some of these minor governmental 
stupidities which cost us unnecessarily. He recommends a higher minimum level 
of efficiency by schools before they get state aid. He would combine the two 
major state funds to eliminate the need for a double carry-over balance. Governor 
Docking wanted this done. I hope now that it has been sprinkled with Republican 
holy water, you will see fit to do it. 

Governor Anderson suggests changing the dormitory levy statute so that the 
money which you wrench away from us so painfully, can be used promptly to 
build dormitories, instead of laying around as inactive funds, enriching the 
bankers. 

These are examples of applying common sense to government and thereby 
saving money. But they are minor things. The big problem, the real waste, 
is not in administrative specifics; it is in the obsolescence of the basic structure. 
Let us go charging bravely into the jungle after the big game. 

There are too many counties to efficiently govern 2 million people in this 
day of 100-mile-an-hour cars and instantaneous communications. Within the 
counties, there are too many local units doing unnecessary jobs or duplicating 
the services of one another. Within the courthouse there is a desperate lack of 
executive leadership. Beyond the counties, up here in Topeka, there is an utter 
lack of understanding of these problems because up here the fewest people 
exercise the most power. 

I know that to say anything against the wholesome influence of the barnyard 
and the stubblefield upon affairs of state is a crime as monstrous as flogging 
your mother. But I say it anyway. 

Until the inequities of legislative apportionment are reduced, until the people 
of Kansas insist on being represented in their own legislature, the problems of 
the people will not be solved. They will not even be fully understood. 

We should solve the problem of the pay of county attorneys first by doing 
away with county attorneys. We should replace them with district attorneys, 
one in each of the state’s 38 judicial districts, with as many assistants as the work 
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load of the particular district requires. Their pay should be comparable to re- 
muneration for comparable private legal services. To encourage, rather than bar, 
men of experience and scholarship in such posts, the pay should be graduated 
upward, just as teachers salaries are, with more money for more education and 
experience. 

And we shouldn't stop there. We should make possible the integration of all 
levels of law enforcement, provide for combining of city and county jails, the 
merging of city police and sheriff's office under a single administrative head. 

Nor is improvement of the lot of policemen and prosecutors enough. The 
courts, too, need more facilities and personnel, more realistic payrolls; they need 
access to psychiatric clinics for the adjudication of domestic troubles, the examina- 
tion of the mentally ill, the disposition of charges against juveniles. 

There is a real and a terrible sense of urgency about this need to streamline 
and modernize and perfect our system of local law enforcement. 

On one hand there is the growing threat of crime with all its monstrous cost 
in human lives and happiness, and money. Within our lifetimes, the experts tell 
us, this nation will have twice the population it does now. It is easy to imagine, 
when we're rubbing shoulders that closely, what our crime problem will be. 
Unless we gird our law enforcement agencies to meet the challenge, our localities 
may be overwhelmed by the cost and confusion of crime. 

Paradoxically, on the other hand, the very necessity for a vigorous fight against 
crime might do as much damage to our local governments as crime itself. 

The Wall Street Journal reported Monday that Attorney General Kennedy 
plans the greatest campaign ever attempted on a national scale against organized 
crime. Using the full force of the President’s name, he intends to marshal all 
the resources of the FBI, the Treasury and Post Office, to appoint District 
Attorneys who are proven crime fighters—to go all out. 

Every one of us will applaud such an effort and hope it succeeds. But, in 
its impatience with horse-and-buggy local governments, the federal govern- 
ment is sure to seek, and to get, more and more authority. We have seen this 
happen in relation to highways, welfare and education. It will happen also in 
law enforcement. Obsolete local government will prove unable to do the job; 
federal power will grow and local government will continue to wither and die 
on the vine. 

I don’t want local government abolished, there is no need to tear up the 
whole orchard. But the trees badly need pruning. The dead wood must be 
cut away, a more healthy, vigorous local government structure must be built 
to do this century’s tasks. 

I say to you tonight that the sickness within our system of government is not 
one of substance but of form, not evil philosophy, but obsolete structure. The 
greatest threat is not that it will be attacked from without or overthrown from 
within, but that it will sag and bend and creak and grind to a halt, and then 
collapse of its own obsolete weight. 

I exhort you here to do something about this, to pick up this challenge to 
change, and give us a modern state and local government, capable of doing 
modern society’s jobs. Unless you do, the jobs will either remain undone, or 
they will be done by the federal bureaucracy. 
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We are met this week in Topeka to honor the men who founded our state. 
We do them no honor by our fear and reluctance to change. We do an injustice 
to their memories when we permit the constitution they wrought to remain 
unchanged and the state they started to stand still. 

They were men unafraid of the challenge of change. They changed every- 
thing. They changed their way of life, their place of abode and came out here 
to the frontier; they changed our form of government from that of an unorganized 
territory into the beginnings of a modern state; they changed a virgin wilderness 
into a political entity. In their wisdom and courage, they changed the course of 
history. 

Let us go forth into this new century and do likewise. 
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SOME ASPECTS OF THE CRIME PROBLEM* 


The public at large harbors a form of self-identification with the nation’s 
criminals and really does not want to convict them all, Fred E. Inbau, North- 
western University Law School professor, says in the winter issue of North- 
western’s Tri-Quarterly mazagine, just published. 

Inbau, whose crime detection experience extends from actual field work to 
editorial and consultant work, as well as his years as an attorney and law pro- 
fessor, says that if the public stopped to consider thoroughly the real reason 
behind the legal restrictions placed upon prosecutors and the leeway given to 
defense counsel and the defendant himself, it would probably come up with the 
obvious—but wrong—answer. 

He said the average citizen would be inclined to answer the question by saying: 
“Certainly; it’s for the protection of the innocent.” 

“But there is another and a more basic reason,” Inbau said. “To get the real 
answer, what may be needed is to stretch the mind of the general public on the 
psychoanalyst’s couch.” 

He said that, “when this is done, we will discover that the general public 
does not really want to convict all criminals, but only enough to discourage 
criminal conduct.” 

“Perhaps we, the public, and particularly the jury in a specific case, harbor 
some sort of psychological self-identification with the offender,” Inbau added. 

With respect to another aspect of our crime problem, Inbau said that police 
investigators are thwarted by court decisions and legislation to the point that 
the police have to operate in a “strait jacket” situation. 

“One anomalous aspect of this whole problem of the social and ethical require- 
ments of criminal investigation is that we demand of the police that they satisfy 
the social requirement of public protection, but then we compel them to function 
in a strait jacket of antiquated, impractical laws, rules, and regulations 
imposed by either the legislatures or the courts,” Inbau said. 

The Northwestern law professor explained that regarding police patrol of the 
city streets and alleys, the police generally do not have the legal right to detain 
and question anyone for investigation or questioning as to his identity or purpose 
in being at the place where the officer finds him, regardless of the reasonableness 
of the officer’s suspicions. 

And even when an arrest is made there is no legal right, except in a very 
few states, for the police to hold the arrestee in police custody for further 
investigation or questioning, since the law requires that he be brought to court 
without delay, he pointed out. 

The “false assumption” behind these restrictions on the police can be accounted 
for in large part by the belief that most people have, from reading detective 
stories and watching the movies and television, that “whenever a crime is com- 
mitted, if the police will only look carefully at the crime scene, they will always 
find some clue that will lead them to the offender and at the same time establish 
his guilt,” Inbau said. 


® Source: Office of Information Services, Northwestern University News Service, Evanston, Illinois. (The 
full text of Professor Inbau’s article is available upon request.) ” ( 
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“But this is pure fiction,” he added. “In actual cases the situation is quite 
different. . . . In criminal investigations, even of the most efficient type, there 
are many instances where physical clues are entirely absent, and the only ap- 
proach to a possible solution of the crime is the interrogation of the criminal 
suspect himself.” 

The problem is further complicated, according to Inbau, because effective 
interrogation must be conducted under conditions of privacy, sometimes even 
employing trickery and deceit, and over a period of time. But the law requires 
prompt delivery to a court, and some judges even frown. upon the questioning of 
an arrested person “out of the presence of friends, relatives, and an attorney,” 
when in fact the attorney's advice almost always is “keep your mouth shut.” 

“There are other ways to guard against police abuses of citizens short of taking 
these necessary police procedures away from them,” Inbau said. 

“The only real, practically attainable protection we can set up for ourselves 
against police abuses is to see to it that our police are selected and promoted on 
a merit basis, that they are properly trained, adequately compensated and that 
they are permitted to remain substantially free from politically inspired inter- 
ference,” he said. 

“The legislatures, the courts, and the public must recognize the fact,” he added, 
“that individual liberties cannot exist in a vacuum; that they are only meaningful 
if they are exercised within the medium of a safe, stable society.” 

Tri-Quarterly is one of Northwestern’s cultural journals and contains articles, 
fiction and poetry contributed by faculty members and graduate students. 
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KANSAS CITY OFFICE OF NLRB HOLDS SECOND 
REGIONAL ADVISORY CONFERENCE ON ADMINISTRATION* 


EDITOR’S NOTE: This is a summary report on the Second Regional Advisory Con- 
ference on Administration held at Kansas City, Missouri, on December 9, 1960. 
The 21-page Summary Report on Operational Activities of the Office of the General 
Counsel, National Labor Relations Board, for the calendar year 1960 is not printed 
herein. 


During the early part of 1960, Stuart Rothman, General Counsel of the 
National Labor Relations Board, instituted a nation-wide program of Regional 
Advisory Conferences on Administration. These conferences were informal meet- 
ings between attorneys representing labor and management, law educators, and 
key employees in. the regional offices of the National Labor Relations Board. 
These meetings were so successful that the program was continued with a 
second series of such conferences. The one held in the Seventeenth Region of 
the National Labor Relations Board, headquartered at Kansas City, Missouri, 
and covering western Missouri and the states of Kansas and Nebraska, took 
place at Kansas City, Missouri, on December 9, 1960. Like its counterparts in 
other regional office cities, it was attended by attorneys representing manage- 
ment and labor, law educators, Regional Director Hugh E. Sperry, Regional 
Attorney Thomas C. Hendrix and regional office key personnel. 

One of the principal points discussed at the conference was the question of 
settlement agreements disposing of unfair labor practice charges. The private 
practitioners stated that settlements sought by the General Counsel, amounted to 
admissions of violations, and, as one conferee expressed it, “unconditional sur- 
render.” It was pointed out, however, that settlements must effectuate the pur- 
poses of the Act and dissipate the effects of the provable illegal conduct in the 
particular case. Due to the nature of the violations involved and the necessity 
for strict and impartial enforcement of the Act, compromises of the type 
customary in private practice cannot be utilized. 

There was discussion about the term “settlement.” Suggestions were made that 
the “settlement agreement” be renamed “Compliance Understanding” or “Charge 
Disposal Agreement,” or given some similar designation. Such a change, it was 
said, would avoid the connotation that the charged party had violated the Act. 
In this connection, several conferees contended that all settlement agreements 
should contain, as a matter of course, a “non-admission clause.” Such a clause 
states, in substance, that the charged party, while agreeing to disposition of the 
charge without formal hearing, does not admit to a violation of the National 
Labor Relations Act. The discussion indicated that a substantial number of the 
conferees were concerned about the possibility that settlement agreements might 
be used by an adverse party in a proceeding before some other tribunal or 
court, as an admission against interest. Other conferees pointed out that such 
non-admission clauses are desirable so that employers could advise their em- 
ployees, and unions their members, that no violation of the Act was admitted. 

Some of the conferees asserted that the notice-posting requirement was par- 





® Sounce: National Labor Relations Board, Seventeenth Region, 1400 Federal Office Building, 911 Walnut 
Street, Kansas City 6, Missouri. 
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ticularly onerous, and that its value was doubtful. It was pointed out also, 
however, that the posting of notices by the opposing party appeared to be 
acceptable. There was also discussion as to whether parties should be permitted 
to supplement the notices they were to post pursuant to either settlement agree- 
ments or Board orders, by notices or bulletins or by other means. Some of the 
conferees would permit such supplementation, others would not. 

Another point discussed was remedial compliance and means of avoiding delay 
in accomplishing it. The principles applicable to the various types of remedial 
orders of the Board were outlined. Remedial orders contain both affirmative and 
negative provisions. The latter direct the respondent involved, whether a labor 
organization or an employer, to refrain from certain conduct found to be in 
violation of the Act; these are the so-called “cease-and-desist” orders. The former, 
as the term implies, direct the respondent to take certain action which is deemed 
necessary to “undo” the violations found. Examples of affirmative provisions are 
orders to bargain in good faith; to withdraw recognition from or, in certain cases, 
disestablish labor organizations; not to enforce unlawful union-security clauses 
in contracts; to reinstate or, on the part of unions, to withdraw objections to the 
employment of employees. Probably the best known of the many affirmative 
provisions of remedial orders is the one ordering an employer, a labor organiza- 
tion, or both jointly, to “make whole” an employee—the “back pay” remedy. All 
remedial orders are “tailored” to fit the particular case, and in many cases identical 
remedies are provided with regard to offending employers and unions both. 

The Board’s consent procedure in representation matters was also considered. 
There are available at this time two types of so-called consent election procedures. 
One provides for the handling of the entire proceeding, from the filing of the 
petition to “final” disposition, at the regional level. The other procedure pro- 
vides for the handling of post-election issues, determination of challenges and 
rulings on objections to conduct affecting the results of an election, by the Board 
itself rather than by the Regional Director. Both procedures constitute a very 
substantial saving of time, contribute to a speedy determination and resolution of 
questions concerning representation, and thus serve to stabilize labor-management 
relations at the earliest time possible. 

Various other matters pertaining to proceedings before the National Labor 
Relations Board were also touched upon, and many suggestions were advanced 
which are now being considered for adoption. 

Needless to say, due to the size of the group and the divergency of interests 
among the participants, opinions were not always unanimous. But there was 
frank discussion of all the issues raised, and all participants voiced their opinions 
freely. 

It is believed that the conference contributed materially to mutual understand- 
ing and better relations between the agency and counsel representing both labor 
and management. A number of procedural improvements may result from ideas 
and comment emanating from the conference. Additional conferences, possibly 
with broadened participation, will be planned for future dates. It is hoped 
that, eventually, all private practitioners in the labor-management relations field 
and representing clients before the Board will have participated in at least one 
of these conferences. 
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AN EDITOR LOOKS AT JUDICIAL SELECTION* 


By A. T. Burcu 
Associate Editor, Chicago Daily News 


EDITOR’S NOTE: Reprinted from the Journal of the American Judicature Society of 
December, 1960 (Vol. 44, No. 7), pages 142, 143, 144, 149, by permission. 


As a young reporter in the early 1920's I covered the courts in Topeka, Kansas, 
for the Topeka Daily Capital. At that time, there were two judges in the District 
Court—the court of general jurisdiction corresponding to the Circuit and Superior 
Courts of Cook County, Illinois. These men were personally known to every 
lawyer in the county and to a substantial part of the rest of the people. 

It is my recollection that almost every matter, civil or criminal, that came 
to trial before these two judges got some reporting in the Topeka papers. 

Every voter in Shawnee County, Kansas, knew the names of these judges. He 
had some basis for an informed opinion as to whether they were good judges 
or not. He could vote intelligently for these offices at election time. 

The proceedings of the local police court were also reported in detail, down 
to the whole list of traffic violations. 

I have often been dismayed by the contrast between that situation and the 
one that confronts the newspapers and the voters in Cook County, Illinois. 

The judges of the Circuit Court and the Superior Court, the county judge 
and the probate judge, are elected by popular vote in a county that had 5,086,000 
people in 1960. The judges of the Municipal Court of Chicago are elected at 
large in a city that has a population of 3,511,000. 

There are more than 100 of these elective judges to whom I have referred. 
In addition there are a number of municipal judges in smaller jurisdictions, and 
many magistrates. To determine the total number in Cook County would require 
more time for research than I have had at my disposal. 

Omitting the smaller jurisdictions entirely, I am confident that no Chicago 
lawyer, not even the chief officers of the bar association, could name from 
memory, without reference to the directories, the judges in the Circuit and 
Superior Courts of Cook County and the Municipal Court of Chicago. 

The number of people with whom any of these judges have any sort of real 
personal acquaintance must be a very minor percentage of the eligible voters. 

It is the practice of the Chicago newspapers to make recommendations to the 
voters on issues and candidates, and I have had a substantial part of the respon- 
sibility for these recommendations at the Daily News in recent years. 


DirFICULT TO APPRAISE MERITS OF CANDIDATES 


With all the facilities a newspaper has for getting information, through its 
own reporters and in the files of public bodies and civic organizations, it is 
extremely difficult for us to appraise the merits of judicial candidates. The 
difficulty is usually greater in the case of new candidates who have not previously 





® Address a at the National Conference on Judicial Selection and Court Administration, November, 
1000.  / jographical sketch of the author, pny May, 1955, Journal of the Bar Association of Kansas, 
Pp. . 
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served as judges. But it is not easy even in the case of sitting judges. If we 
find the task so hard, what about the ordinary voter’s chances of informing him- 
self independently? Really, none. 

The practical impossibility of telling our readers in any detail about what goes 
on in the courts is a matter of concern to every thoughtful editor in every big 
city. Here we do not have the manpower to watch the daily behavior of 100 
judges in 100 courtrooms. If we did, we would not have the space to report it. 
If, by some miracle reversing all the laws of economics, we could get both 
the manpower and the space, our readers would not read the product. 


THe Pusiic Cannot Keep INFORMED 


They would not have the time to read even brief reports of everything that 
happens daily in the courts of Chicago and Cook County. If they had the time, 
few would be interested in employing it all this way, at the sacrifice of so many 
other opportunities for entertainment and information. 

The magnitude of the problem is suggested by the fact that the lawyers 
themselves have to publish a four-page paper every day merely to list the matters 
on that day’s docket. 

The volume of public business—including the business of the courts—is vastly 
greater in Chicago than in Topeka, where I first worked for a newspaper. The 
Chicago papers print some more pages than the Topeka papers. But the differ- 
ence is by no means proportional to the difference in population between the 
two cities, or the volume of public business. And I would be reasonably certain 
that the people of Chicago on the average do not spend much more time, if 
any, in reading newspapers than the people of Topeka do—and perhaps not 
even as much. 

All these observations, it seems to me, add up to a conclusion that the so-called 
election of judges in a metropolitan community cannot really be a popular election 
at all—if by that we mean a conscious, informed expression of a deliberate choice. 

Less than a third of the registered voters went to the polls in Cook County's 
last judicial election. 

In the hope of enlightening the voters, committees of the bar association inter- 
rogate judicial candidates and appraise them. Members of the association are 
polled as to their opinion of the character and fitness of sitting judges seeking 
re-election. Finally, the members are again polled as to their final preferences 
among the candidates—the sitting judges and the new men—actually on the 
ballot. 

It often happens that a member of the bar’s committee on candidates will find 
himself interrogating—and possibly recommending—a lawyer in practice for 
many years whom, nevertheless, the committee member has never met before. 

Long before my time in Chicago, a lawyer who was urging the need of judicial 
reform declared that, in big cities, whatever the forms of election provided by 
law, judges are actually appointed. I am sure that is true. The name of the 
present appointing authority in Chicago and Cook County is Richard J. Daley, 
although this name does not appear in the state constitution. 
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RESPONSIBILITY OF AN APPOINTING AUTHORITY 


From city to city and from time to time, the extra-legal appointing authority 
may represent any degree of responsibility or irresponsibility; it may have any 
degree of information or ignorance about requirements of the office or the quali- 
fications of the candidates; its motives may range from the best to the worst. 

There is a growing recognition throughout the country that the forms of 
elections do not correspond to the facts in electing judges in metropolitan areas. 

For that reason, there has been an effort in many states to contrive a system 
of selection that would bring to bear a higher degree of responsibility, fuller 
information, and better motives than sometimes determine the choices today. .. . 








246 The JournNAL 


SOME PROBLEMS OF JURISDICTION 


By L. F. CusHENBERY 
of the Oberlin, Kansas, Bar 


Since the adoption of the Kansas probate code in 1939, the question whether 
the probate court or the district court had exclusive or original jurisdiction has 
been almost a continuing problem. The early decisions, after the adoption of 
the probate code, conferred too much jurisdiction on the probate court to suit 
many lawyers and several judges, including some members of the supreme 
court. Therefore, there has been some hacking away at the early decisions and 
some modifications of them. All in all, it has been enough to keep lawyers and 
judges on their toes reading the latest advance sheets, and lawyers and judges 
should read advance sheets with fervor, anyway. No doubt, some of you are 
laymen and depend upon the lawyers of your bar honestly advising you as to 
the latest law on jurisdiction or any other legal points. If you are in that 
position, you have a right to insist upon the members of your bar keeping posted 
at all times on the latest probate law of the land. 

Some of the early decisions which held that the probate court had exclusive, 
original jurisdiction are as follows: 

Foss vs. Wiles, 155 Kan. 262, was an action for specific performance of an 
oral contract by decedent to devise real property in consideration of personal 
services. 

Dixon vs. Fluker, 155 Kan. 399, was an action against an estate of a similar 
nature. 

Yeager vs. Yeager, 155 Kan. 734, was an action against an estate to impose a 
trust upon real estate allegedly resulting from an oral contract with the decedent. 

Swisher vs. Bouse, 155 Kan. 797, was an action to enforce an alleged agree- 
ment whereby the decedent had agreed to devise certain property in her will. 
There were other cases of that exact nature. 

Shively vs. Burr, 157 Kan. 336, was an action against the estate of a deceased 
on account of wrongful death. That case really shook the bar up but such 
actions still must be filed in the probate court. 

Burns vs. Drake, 157 Kan. 367, was an action against the administrator of 
a decedent’s estate for specific performance of an alleged oral contract to convey 
certain real property by deed or by will. 

Gantz vs. Bonderant, 159 Kan. 389, was an action to establish a resulting trust 
in land held in the name of the decedent based on an alleged oral agreement. 

In re Estate of Bourke, 159 Kan. 553, was an action where the plaintiff was 
attempting to assert an interest and ownership based upon a claimed partner- 
ship in real and personal property standing in the name of decedent at the time 
of his death. 

Jardon vs. Price, 163 Kan. 294, was a case where the plaintiffs brought an 
action in district court to establish an interest in certain notes which were a 
part of the estate of a decedent who had died over six years before but whose 
estate had not been administered. The supreme court held that the probate 
court had exclusive, original jurisdiction and that it was the duty of the plaintiffs 
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to have an administrator appointed within one year after the decedent's death if 
they desired to establish such a claim. 

There are other cases with very similar, factual situations, the citation or 
discussion of which would add nothing to the question involved. 

The early cases which held that the district court had original, exclusive 
jurisdiction are as follows: 

Jernberg vs. Evangelical Lutheran Home for the Aged, 156 Kan. 167, was 
an action brought by the administrator of a decedent’s estate to set aside a 
written contract and deed executed by decedent on the grounds of mental 
incapacity and fraud. 

Sheedy vs. Willoughby, 157 Kan. 508, was a partition action by the executor 
of a decedent's estate of property in which the testatrix held an undivided interest. 

Kininmonth vs. Carson, 156 Kan. 808, was an action by the administrator of a 
decedent's estate to quiet title to real estate and to set aside certain conveyances 
of interest in that real estate. The supreme court in that opinion said in part 
that the action “is one that must be determined before any steps may be taken 
toward a settlement or distribution.” 

Bryson vs. Phillips, 164 Kan. 529, was a case where a son sought to partition 
real estate in which he had an undivided interest, the action not being brought 
until about ten years after his father’s death. The father had died intestate 
and no administration was had upon his estate. The court held, quite properly, 
that plaintiffs ownership became established prior to the enactment of the probate 
code of 1939 and that since any debts against the estate were barred that the 
district court had original jurisdiction to determine descent and to direct parti- 
tion of this property. As you will note, the factual situation clearly distinguishes 
this case from those in which the probate court had exclusive, original jurisdiction. 

All of the cases I have cited were considered in the case of In re Estate of 
Thompson, 164 Kan. 518, and those in which the probate court was held to 
have exclusive, original jurisdiction were denominated cases of the first class and 
those where the district court had exclusive, original jurisdiction were referred 
to as the second class of cases. The first class of cases was generally described 
as those where someone was seeking to take something from the estate, and 
the second class of cases was described generally as those where someone was 
seeking to bring property into the estate or were for the benefit of the estate. 
Even though there has been some deviation and modification of the rules set 
out in the Thompson case, I still recommend it to you as a pretty good Bible 
on this troublesome jurisdictional question. 

I have purposely avoided a discussion of the non-claim statute (G.S. 1949, 
59-2239) because that adds to the confusion of the jurisdictional questions. That 
statute is important in many cases, however, because it is used as a defense or 
an attempted defense if the parties seeking relief have not caused administration 
to be had of decedent’s estate and have not filed a timely claim in the probate 
court against the estate. 

As I have indicated before, the Thompson case seemed to have generally 
settled the jurisdictional questions, but cases decided later which contained 

peculiar, factual situations have caused some modification of the general rules 
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of the Thompson case, so all of the answers to the jurisdictional questions are 
just not as simple as the Thompson case appeared to make them. 

I hope it will be interesting and profitable to consider briefly the later cases, 
I almost made a career out of the appeals of Wright vs. Rogers, 167 Kan. 297 
and 170 Kan. 400, and my feeling about those cases was condensed in an article 
published in the May, 1951 Journal of the State Bar Association under the title, 
“Exit the Expert.” I am sure it will make more sense for you to read that 
article than for me to go through those cases today. 

In Herbel vs. Nuss, 158 Kan. 376, the executors of the will of the decedent, 
which had been admitted to probate, brought an action in district court asserting 
rights and claims against a legatee and devisee. The supreme court, in this case, 
held that even though it was assumed that the district court had concurrent 
jurisdiction that the probate court had acquired the first jurisdiction and that 
the probate court had authority and control to the exclusion of any other court 
of concurrent jurisdiction. Please note that this was decided on the fact that 
the probate court had first acquired the jurisdiction and that this was an action 
between the executors, legatees and devisees, all of whom were under the juris- 
diction of the probate court by virtue of the decedent's will. There is an indication 
in this case that the district court might have had jurisdiction had the action 
been brought against strangers to this estate. 

Hurley vs. Painter, 180 Kan. 552, involved several interesting questions, all of 
which are not important to the jurisdictional question, but the supreme court, 
in that case, held that the district courts, pursuant to G.S. 1949, 60-2114, had full 
power under equity practice to settle all questions involved in a partition action 
on just and equitable principles and that the non-claim statute had no application 
and was no defense in that partition action. This was a major step in restoring 
some authority to the district courts from the probate courts. 

The case of Coffey vs. Shrope, 180 Kan. 621, held that an executor, adminis- 
trator, or special administrator of an estate who seeks to bring property into an 
estate may maintain such action in the district court even though the action is 
brought by the fiduciary against heirs of a decedent's estate which, in my opinion, 
is a little different holding than the case of Herbel vs. Nuss, supra. 

Meemen vs. Meemen, 178 Kan. 510, was an action for partition and also for 
an accounting of rents and profits. The defendants filed an answer stating that 
the claim which the plaintiff was seeking to maintain was barred by the non- 
claim statute of Nebraska which was similar to our non-claim statute. Our 
supreme court cited decisions of the Nebraska court disclosing that court had 
declined to apply the non-claim statute in equitable actions and our supreme 
court went further and held that the district court had jurisdiction under its 
equitable powers to adjust the equities between these heirs. It should be pointed 
out that in this case the common ancestor's estate was not administered. 

Kendall vs. Kendall, 171 Kan. 222, was an action brought by the guardian 
of an incompetent person for possession of real estate and to set aside a deed 
and quiet title. One of the grounds of defendant’s demurrer was that the 
district court had no jurisdiction because plaintiff's claim, if any, was against the 
estate of the decedent defendant over which the probate court would have 
original jurisdiction, and that the claim would be barred by the non-claim 
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statute. Our supreme court held that the action was nothing more than a legal 
action in ejectment to quiet title and that the district court had jurisdiction. 

Ames vs. Ames, 170 Kan. 227, is another partition action which was brought 
while administration proceedings were pending in the probate court, although 
the facts were that the cotenant plaintiff's title had vested prior to the death of 
the decedent. The supreme court held that, under such circumstances, the district 
court had jurisdiction of the partition action and the power to make a complete 
settlement of all legal and equitable rights to the real estate. The court spe- 
cifically held that the district court could make allowances for moneys spent 
on improving the real estate, and that same was not a claim which had to be 
filed in the probate court, for the reason that the residue from the proceeds of 
the partition sale constituted an asset of the decedent’s estate and that no claim 
could be asserted against the residue. Peterson vs. Peterson, 173 Kan. 636, again 
affirms the equitable powers of the district courts. 

McCrary vs. McCrary, 179 Kan. 210, was an action between heirs at law of 
an intestate decedent to partition real estate on the basis of an alleged family 
settlement entered into between the heirs subsequent to decedent’s death. To 
complicate matters, there had been a decree of descent in the probate court 
which the defendants claimed was the final determination of the rights of the 
parties and that the district court had no jurisdiction to alter that final order of 
the probate court. Defendants further argued that the decree of the probate 
court was res judicata. The supreme court held that the probate court decree 
determined the question of heirship at the time of the decedent’s death only, 
and would in no way bar a claim based on a family settlement entered into 
subsequent to that decree. The supreme court further stated that in no sense 
of the word could the judgment sought in the partition action amount to a 
claim against decedent’s estate, it merely being an assertion of rights growing 
out of an alleged family settlement and agreement entered into subsequently. 

It will be noted that in all of these cases a peculiar, factual situation existed 
and it cannot be said that the decision in the Thompson case has been overruled. 
It does mean that the factual situation in each case must be carefully scrutinized. 

There is another interesting jurisdictional question different from those I have 
discussed which has been called to my attention quite recently. That involves 
settlements with minors. It has been an almost universal practice in settling 
personal injury cases for a friendly suit to be brought in district court and that 
court has been approving such settlements. The probate code gives such sweep- 
ing authority to the probate courts over minors that I am wondering if the district 
court has jurisdiction to approve such a settlement of a minor’s claim. At least, 
it is something to give serious consideration and, in the meantime, I have changed 
my practice and am causing all such settlements to be approved in a proper 
action in the probate court. 
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DEMONSTRATIVE EVIDENCE* 


By Bryan W. TaBor 
of the Tulsa, Oklahoma, Bar 


CHamMAN Luxe Cuapin (Medicine Lodge): Gentlemen, I believe we will 
start our afternoon program at this time. 

These sessions today (May 6, 1960) are devoted to what is called “Problems 
of Proof.” You have heard two very interesting sections of the program this 
morning. I think most of you were in attendance and I know that you will agree 


there was a lot of bread-and-butter material for lawyers in the program this 


morning. 

This afternoon we have two very interesting sections on this program, “Prob- 
lems of Proof.” We have with us for the first section a gentleman from Oklahoma 
who was introduced briefly by our banquet speaker last night [Hon. Kirksey Nix, 
Judge of the Court of Criminal Appeals, Oklahoma City, Okla.]. He is very 
well qualified in the program he is going to present on “Demonstrative Evidence.” 
He is a member of the firm of Rucker & Tabor of Tulsa. They have had very good 
success with their plaintiffs’ business and a great deal of defense business. They 
have recently built a new office, as Judge Nix told you, and it’s quite an out- 
standing affair. We have Bryan Tabor with us who is a member of any number 
of societies and civic organizations and is an outstanding lawyer. 

I take pleasure in introducing to you on the subject “Demonstrative Evidence,” 
Bryan Tabor of Tulsa, Oklahoma. (Applause) 

Mr. Tasor: Mr. Chairman, judges, and gentlemen of the Bar: 

Needless to say it is a great pleasure for me to be here among fellow lawyers. 
After what occurred last night in the introduction that I had, I was thinking about 
something, probably Judge Hudson is the only one old enough to remember, 
which occurred here in your state in the western part in 1896. William Jennings 
Bryan was coming through here in his silver campaign. He came through a little 
town out here in western Kansas, and they had it arranged that he should stop 
off at a little town house they had and speak to a few people in the few moments 
he was to be there, and so they took him down and he couldn't get into this 
building because there were so many people who had gathered around and 
filled up the building and many of them were standing on the outside. He 
looked the situation over and he said, “I refuse to speak, in a place where so 
many people can’t hear me.” One old farmer heard him, and he arose and said, 
“William Jennings, right to the back of this building, a block, I’ve got a little 
farm,” and he said, “there’s not much on it, there’s plenty of room, and I'll invite 
you and all the people here to come out there and you can make your talk.” 
And William Jennings said, “Old boy, I'll just accept you on that.” So they went 
down, and after they got out there they had nothing on which William Jennings 
could stand to speak. He asked if the farmer had a wagon and he said no and he 
asked him if he had any kegs or anything he could stand on, and the farmer 
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said, “No, I don’t. The only thing I have is a manure spreader.” “Well,” William 
Jennings said, “Bring that up, I'll mount it.” And he did. He jumped up on the 
seat of it and he looked around and he said, “Ladies and gentlemen,” “you know 
who I am and I have spoken from the piney coast of Maine to the sunny coast 
of California and every place I have talked I have spoken on the Democratic 
platform, and this is the first time I have ever spoken from a Republican plat- 
form.” (Laughter ) 

Well, of course, I hope when I get through I won't be like the fellow who had 
to speak to an after-dinner group and he had a piece of tape on his chin. He 
noticed a number of people were watching that as he spoke, so as he finished 
he said, “Many of you have been looking at this little tape that I have on my 
chin, and I know you have been wondering what it is.” And he said, “Before 
I came down here, I was shaving and concentrating on my speech and I cut 
my chin.” After he closed, one old gentleman came up and said, “Well, I enjoyed 
it very much but I want to tell you something.” He said, “If you had concentrated 
on your chin and cut your speech, you'd been a lot better off.” (Laughter) 

The subject that has been assigned to me, I am certainly glad that it’s after- 
noon. There’s two groups I hate to speak to in the morning at a convention. 
One is a group of doctors and the other is a group of lawyers. And I stayed up 
pretty late with some of them last night. Reminds me of what the milkman saw 
one morning when he was delivering milk to a house just about daybreak. He 
went up the driveway and turned in the sidewalk and started to the front porch, 
and as he passed under a window, he saw a man lying in the bushes. He looked 
at the man, went over and shook him and said, “Sir, do you need some help?” 
And the man shook his head and said, “Well, I don’t think so.” And he shook 
himself and got up and said, “You know, my wife and I stayed home last night 
and went to bed early, and,” he said, “about 2 o'clock in the morning the doorbell 
rang and my wife raised up in bed and said, ‘My God, it must be my husband 
coming home from work’” and he said “you know before I thought I jumped out 
the window.” (Laughter) 

I saw some of the wives last night following along after their husbands, and 
I thought of another story. You know you have to wake these fellows up some- 
times, and I suppose the best way to do it is to start off with some stories. I 
hope you haven't heard them. 

But there were two fellows walking down the sidewalk in a town right beside 
a cemetery, and as they walked along they heard some noise, and they looked 
over in the cemetery a little ways over in front of a tombstone they saw a man 
bowing in front of the tombstone. So they watched him for a moment and they 
said, “Well, maybe that fellow needs some help.” So they walked into the 
cemetery, and just as they walked up to him they heard him say, “Oh why did 
you have to die, oh why?” So they watched him a moment and they walked up 
and asked him, “Do you need some help?” He said, “No,” and they said, “Well, 
are you mourning the death of your wife?” and he said, “No.” They said, “Are 
you mourning the death of a relative?” and he said, “No.” He said, “This is 
my wife's first husband. Oh why did he have to die?” (Laughter) 

But it is with a great deal of humility that I, as a lawyer, should appear before 
you, because in this type of discussion there’s few subjects that lawyers can’t 
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speak about without citing things that they've done and experiences they've. 
had, which obviously may sound of some conceit. Certainly you are not interested 
in my reading citations of cases or telling you what I've read in textbooks and so 
forth about demonstrative evidence, and so it is almost obligatory that I have to 
tell you some of the experiences I have had and tell you of some of the things 
we have used and I hope you take it in the vein of humility that this is because 
you have asked me to speak and not because I wish to act as if I am conceited 
or that I have done anything that you couldn’t do or haven't done. 

The question of demonstrative evidence—before I start, I can tell you this 
story which fits in, I think, fairly well. An old country gal walked into a hospital 
one evening and she went to the desk where sat a nurse and the nurse asked her 
what she could do for her and she said, “Well, I want to go to the BO room.” 
The nurse said, “You mean the OB room.” And she said, “Well, I guess so; 
but I want to see an upterne.” The nurse said, “You must mean an interne.” 
“Well,” she said, “I guess that’s right, too; but I want a contamination.” And 
the nurse said, “No, no, you mean examination.” “Well,” she said, “whatever 
the hell it is,” she said, “I haven’t demonstrated for two months and I think I'm 
stagnant.” (Laughter) I see only one lady here, so I suppose this is not a mixed 
crowd. 

Demonstrative evidence, the first instance, I think I have one of the first 
cases that’s been known as demonstrative evidence. It happened in 1740 in 
Britain and it’s in the annals of their legal periodicals, in which there was the 
case of trespass of a donkey on some land, and in the case of trespass when 
it came to be tried, the man who owned the land brought a sack of dung. He 
set it before the Bench, and it was offered into evidence to prove the trespass 
of this donkey. The judge after hearing the testimony and getting his sense 
of humor, as well as his sense of smell pretty well aroused, he said, “Well, I know 
that this is a case of trespass, because wherever there’s dung there's donkeys.” 
(Laughter) 

And to follow up what Judge Nix said last night, there’s been very little written 
about lawyers. But following that case, it was Shakespeare who said, “Why does 
a hearse horse snicker when he hauls the bones of his lawyer to the grave?” 

Demonstrative evidence is nothing more than a type of visual education; and 
in many of our schools today—because that which can be seen is retained and 
held in memory much longer than that which is heard or assisted through any 
of the other senses. And so many schools are advocating and are practicing 
much visual education. I forget what the percentage has been, but it has been 
shown definitely that people retain much more of that which they see than that 
which they hear. 

So demonstrative evidence is nothing more than putting on something that 
can be seen or visualized, in place of that which is described orally by witnesses. 

You who have engaged in the trial of cases know that so frequently we come 
in contact with witnesses who are intelligent enough to know what they want to 
say but they do not have the means of description or describing that which they 
want to say. I’ve even seen lawyers who didn’t have a good means of description, 
and you can tell that in their opening statement, or in arguments that they make 
in the courtroom or before a jury. You know that they’ve had the training and 
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that they are intelligent enough, but they just lack the proper means of description. 

And so it is in the trial of a lawsuit we frequently find judges with those same 
traits, and jurors can’t, of course, in detailed, complicated cases remember so 
much of what they hear. And so many times in the trial of cases, either in jury 
cases or before a court without a jury, it’s difficult for a witness to really portray 
actually what they’re trying to say and describe, what they want to say. 

So it’s been said that demonstrative evidence is portraying facts understandably 
and dispelling confusion, and that’s true. 

Now I don’t wish to be known as a plaintiff's lawyer or a defense lawyer. Our 
firm has about equal amounts of both types of litigation. 

And demonstrative evidence can be used by the plaintiff to carry the burden 
of proof; or it can be used by the defendant to overcome that burden which 
the plaintiff has assumed. 

Professor Wigmore in the 3rd edition of his book on evidence, paragraph 79, 
said this: “It would be folly to deny ourselves on the witness stand those effective 
media of communication commonly employed at other times as a superior sub- 
stitute for words. If a simple line plan of a house is more satisfactory than a 
mass of alphabetical letters arranged in words as a mode of communication the 
relative position of a house’s rooms as observed by us, then this method of com- 
munication is equal and proper to be resorted to in testimony.” 

Now, demonstrative evidence does not apply only to damage litigation, not 
by a long means. A case recently came out in which there was a contest of a will 
and a photograph of the deceased signing the will and the picture of the witnesses 
that were standing around him were introduced in evidence and that was held 
to be good evidence, demonstrative evidence, on the signing of that will and 
that the witnesses were there at the time it was signed. 

Likewise, demonstrative evidence has been used many, many times in criminal 
cases. One of the Oklahoma cases prior to the time of Judge Nix in 240 Pacific 
2nd 104, the court held that a child is admissible in evidence, if old enough so 
that the features and corporeal traits have become fixed and settled, and that’s 
in the discretion of the trial court, and that was in a bastardy proceeding. 

In a Florida case, 88 Southern 471, a skull of a murdered man was introduced 
in evidence, and the court held, the Supreme Court of Florida held the skull of 
a deceased is admissible to show the entrance and exit of a bullet and it was 
corroborated by the surgeon conducting the post-mortem examination. 

Many experiments in different types of cases, demonstrative evidence has been 
used. If I might digress for a moment, not as a piece of evidence as such, but 
two weeks ago in our civic club we had a demonstration that I would have liked 
to have known about two years ago, because I had a very difficult case two 
years ago, of an airplane that exploded in the air, and it involved one of the 
stations where the plane had stopped at an airport and had gassed up, and 
over a gallon of gas had overrun and part of it had leaked inside, at least so 
we contended, and it was difficult to get the proper type of evidence to prove 
the explosiveness of gasoline. I will assure you I could have had some good 
evidence on that had I only known this fellow who is employed by the fire 
department of the City of Tulsa and is in their Public Relations Department. Tulsa 
has that in its department. He came to our civic club and was telling us about 
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fires, and it was during fire week, I think it was two weeks ago, and he said 
that the main cause of fires in homes first was cigarettes and secondly was the 
explosiveness of gasoline. He said, “You people don’t realize that, but so many 
of you, practically all of you, have lawnmowers and boat motors and those things, 
and you have a jar of gasoline or a gallon of gasoline or a tank of gasoline or 
something sitting around your garage, and you never think about it. But still 
that’s the second thing that causes explosions and fires in homes.” And he said, 
“I want to demonstrate that to you.” And he had the equipment there to demon- 
strate. He had a little can. It looked like about a gallon can, over which he had 
a rubberoid top that fitted on top of the can. He took an eye dropper and dropped 
3 drops of gasoline in that can and put the rubberoid top on top of the can. 
Then he lighted a little candle and pushed it underneath that can, and by jove, 
it wasn’t under there three seconds until an explosion occurred that blew that 
rubberoid top off the can. And he said, “That’s the second means of most fires 
that are started in the cities throughout the United States.” Well, if someone 
had been telling me that orally, I wouldn’t pay much attention to it, and you 
wouldn’t either; but that was a perfect demonstration, and if only I had known 
about that two years ago. 

Well, I’m sure that I should get down to the meat of this. What is demon- 
strative evidence? Where can it be used? When can it be used? How can it 
be used? What, where, when, and how. 

Demonstrative evidence is a means of evidence explaining visually rather than 
orally so that it can be remembered by those witnessing it or to pass upon that 
evidence. That is what it is, and the citation I read from Wigmore a while ago 
pretty well explains that. 

Now, where can it be used? I have found it very effective to be used even 
in pre-trial conferences, if you have those in your state, and certainly in Federal 
court; we have the pre-trial in our state and many judges use it effectively, others 
do not. But I am very strong for the pre-trial conference if it can be effectively 
used, and demonstrative evidence can be used there and be introduced in evi- 
dence many times at that pre-trial conference. 

Now, even though you are trying a case before a jury, sometimes it’s nice 
that the judge should know something about the case. Sometimes they do, of 
course, and sometimes they don’t. But at least at the pre-trial conference is a 
good time to get the admissibility of that evidence passed on and get the court 
advised as to what it’s about so that he can be thinking over his instructions, 
if he’s that type, and when the time comes he can have his mind made up as 
to what types of evidence, what portions of evidence, are admissible and not 
admissible. So a good place to start with it is in the pre-trial conference, if you 
have pre-trial conferences in the particular tribunal. Pictures, you can have 
those identified and introduced in evidence at the pre-trial conference. Exhibits 
of other types can also be introduced in evidence and many times by explaining 
them to the opposition they will waive further identification. And that’s the 
first place; but if you get them into evidence there, or get them admitted without 
objection, then the next place, it’s seldom ever an occasion occurs that you can 
use them in voir dire of the jury, or any part of them, of your demonstrative 
evidence. But certainly in your opening statement to the jury, which I think is 
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very, very important in the trial of any lawsuit, particularly before a jury, 
demonstrative evidence many times, certain types of it, at least, can be used 
in explaining to the jury what you expect to prove and how you expect to prove 
it and get the jury to thinking with you before even an oral witness ever takes 
the stand. 

Now you can use that all throughout the trial. A plaintiff can use it to assume 
the burden of his proof, and of course the defendant can use it in disproving 
the testimony of a witness. The witness who lacks a proper means of description 
or has difficulty in describing what he has seen can frequently walk up to a map 
or a plat or a picture or model and say, “Let me show you what I mean.” And 
he can do that in such a way that the court and jury and those watching can 
properly understand what he is trying to say. 

Now, not only can you use that in a trial of a case, but you can use it on 
appeal. I have used demonstrative evidence several times and this particular 
exhibit, which I will get into in a few moments, has been to the United States 
Court of Appeals, and one of the judges walked down off the bench and took 
a look at it when it was right before him and the other side, of course, was appeal- 
ing that particular case, when the judge said, “Do you mean to tell me that you 
can see so far down a railroad track?” And the other lawyer was at loss of 
words. So you can use anything that has been introduced in evidence that is 
a proper means of description. You can even use it on appeal, if it becomes 
necessary, in showing to the court, the appellate court, the things that you are 
trying to convey to them in an understandable way. 

Plaintiffs’ lawyers, at least from my observation and experience, are just 
beginning to enter into demonstrative evidence in a big way. Defense attorneys, 
particularly for insurance companies, have used it for many, many years, as 
far back as I can remember. In my experience, we have used, in defense of 
cases, diagrams, pictures, and even many times we've asked permission of the 
court to let a jury go and look at a location, or look at an intersection, or look at 
a vehicle that’s been damaged, if there is something about that that you can’t 
properly portray by oral testimony or in pictures. But in the last few years it 
has become even more important than that. I was talking with some lawyers 
recently and we were saying nothing funny happens any more in the trial of 
lawsuits. Do you all experience that? A few years ago usually something funny 
happened and we would get some laughs out of it. 

I used to keep a diary, and I have a diary that thick and I think the last entry 
I had in it was about five or six years ago. Lawyers are becoming serious 
minded and the trial of lawsuits is becoming a serious business and we go into 
it in a serious way, and we convey to the juries that this is serious business 
and that we're demanding their serious attention and consideration. Perhaps 
that’s why very few funny things happen any more. 

Some day when I get too old to practice law and get hungry, I may write 
a book and let Jack Paar advertise it. But anyway, the last thing I had in my 
diary was about six years ago. It was about two darkies as witnesses. An accident 
occurred right out at the very edge of town. Although it was in the city limits 
where the accident occurred, there was a junkyard and one of these colored 
boys ran this junkyard and there was another old darkey there that was standing 
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there for some reason talking to the other one, and facing the direction from 
which the plaintiff's vehicle, I was defending in this case, was coming. So I 
had them in my office a couple of hours before trial that morning, and I got 
down to the question of speed and one of them was a young fellow rather 
intelligent, and I asked him if he drove an automobile, “Oh yes, many years.” 
And I asked him if he had an opinion as to how fast this car was coming and 
he told me about 70 miles an hour. I looked over at the other old darkey and I 
said, “What’s your opinion as to how fast the car was traveling?” And I had 
already asked him how old he was and he shook his head and said, “I’se too 
old to remember,” and he didn’t have any teeth, but he had one of those grey 
moustaches. Any of you remember Bill Murray? Well, it was a Bill Murray 
type moustache, hung down over his face, just as white as cotton, and he said, 
“No sir, I has no judgment on how fast that car was traveling.” Well he appeared 
to me to be somewhat of a smart aleck, and lacked a good deal of the means 
of description, and I was afraid to use him because I was afraid he would ruin 
the effects of the testimony of this other witness. But he knew one thing that 
the other boy didn’t know, and I made up my mind in the trial of this case if 
that one thing became an issue, I would use him, and if it didn’t become an 
issue, I would pass him over and use only the younger colored fellow. Well, by 
jove, right in the opening statement this one thing became an issue in the case. 

And so I put this old darkey on first when it came my time to put on evidence, 
and I figured him out a smart aleck and I wanted to ask him as few questions as 
I could and get him off. And he fooled me. I asked him how old he was, and 
in place of being smart aleck, he kind of grinned over to the jury and he says, 
“Mr. Lawyer, I’se just too old to remember.” Well, the jury kind of laughed 
at that, so I went on and got to the question I wanted him to answer, and he 
answered it perfectly, and put a little wit with it, it wasn’t smart-aleckness, it 
was wit. And I observed that jury, and they were leaning over in their seats 
and they liked the old fellow. Well, I got down to the question, and I thought, 
well, rather than to dismiss him, I'd better ask him about that speed because 
he'll say, “I don’t know” and that will be that. So I asked him, “Do you own an 
automobile?” “Yes.” “How long have you owned an automobile?” He said, 
“Mr. Lawyer, I’se too poor and too old and I don’t remember, but it’s been 
a long time.” And I said, “Well, do you drive that automobile,” and he said, 
“Yes sir,” and I said, “Do you know how long you have been driving?” and he 
said, “I’ve been driving ever since I’ve been able to own one.” Well, I asked him 
how long he owned it again, and I was having a little fun with him, and he just 
went around in circles. He was too old to remember. So I got down to the 
point and I said, “Well, do you have an opinion how fast that car was coming?” 
Well, I knew he was going to say “No,” that he had no opinion, and I'd say, 
“That's all.” But he fooled me. He ducked his head, and shook his head and he 
paused, probably for a half a minute, and I was getting a little nervous. And 
he looked up at me and he said, “Mr. Lawyer, I got an opinion, but I’m ashamed 
to tell that jury because they won't believe me.” Well, here I am, defending 
a pretty dangerous lawsuit. What would you do? (Laughter) Well, I figured 
he heard that other darkey say 70 miles an hour, and if I'd prod him a little 
he'd say 70 miles an hour. So I said, “Well, if you’ve got an opinion, tell the 
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jury and let them decide on it.” “Mr. Lawyer, Mr. Lawyer,” he says, “I sure 
hates to do that ‘cause the jury won't believe me.” I said, “Well, go ahead and 
tell them.” I just knew he was going to say 70 miles an hour and he said, 
“A hundred miles an hour.” I nearly fell out of my seat. (Laughter) Well, the 
other lawyer looked across the table at me and kind of grinned, and I said, 
“That's all.” He looked at the old darkey and he knew he was going to make 
some headway, so he said, “How old did you say you were?” And the old darkey 
went through the same thing he told me. And he said, “Do you drive an auto- 
mobile?” and he said, “Yes.” And he said, “And you tell this jury that car 
was going 100 miles an hour?” And he said, “That’s my opinion.” The lawyer 
asked, and this was the wrong question, “Mr. Witness, do you know how 
fast 100 miles an hour is?” And the poor old darkey took care of himself, he said, 
“No sir, I didn’t until I seed that car coming.” (Laughter) Well, I felt a little 
better after that, so I was ashamed to put my other witness on. Believe me, that 
jury, I talked to them afterwards, and they believed the old darkey. (Laughter ) 

Well, that’s the last thing I have in my diary. Because we are becoming serious 
minded and we are getting into serious proof of cases and as a result, very few 
funny things happen any more and we have very few so-called colorful lawyers 
practicing any more, at least I haven’t met any for a number of years. 

Now, how can demonstrative evidence be used? I am sure that’s the question 
that you're interested in, and this is the place where I assume deep humility 
because I don’t want to read to you from cases, I don’t want to try to say that 
I’ve been successful in this or that and the other, but I am going to use some 
exhibits. 

How can it be used? Well, for a long time we've used pictures, ordinary 
photographs of vehicles, cars, or of vehicles or intersections at locations where 
they are. But more recently we have gotten into using pictures of injured people. 
And I’ve heard some defense lawyers say, now that’s getting into the N.A.C.C.A. 
type of thing, and it’s just bull. But after all, what better means can you use 
as evidence in showing to a jury who want to know what’s wrong with a person 
except seeing it themselves. I have had a course in the interpretation of X-rays, 
but still I can’t read all X-rays that have fractures in them. It only helps me 
in interrogating a doctor. But we've gotten to the place now where—and of 
course, X-rays as such, don’t mean anything to a jury. Juries look at them when 
the doctor points his finger, here’s a fracture, here’s a dislocation, or here’s this 
or that or the other. But you can have X-rays developed so that you and the 
jury can see. Plaintiffs can use that to demonstrate to a jury, and so can defense 
counsel, use it to demonstrate that there isn’t a fracture, or that there’s been 
proper healing. And here’s some of them. I hate to tell you this, but one of the 
former coaches of a school that plays a lot of football down in Oklahoma had 
a very serious accident in which his hip joint and the leg, just below the hip, 
was very seriously fractured and was displaced, and it’s still that way, and 
this has been several years ago. And that shows you, you can look at it, I can 
look at it, doctors can point out to us, and there’s no faking about that. Ill lay 
it over here. Sometimes you get hold of a doctor that in treating a fracture 
has to put screws in a leg. Well, there are very few doctors that can explain in 
a way—you know, if you are proving that, you want the jurors, you want cold 
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chills to run up and down the jurors’ backs. You can show them frequently, 
and of course that makes the defense counsel squinch some. You can have the 
X-rays developed and show screws and pins and things like that. They are quite 
obvious in a leg or fracture. 

Now, a disfiguration. A few years ago I tried a case over at Stillwater, Okla- 
homa, and it was a very interesting case, and after it was over and the jury 
had come back, there were three or four jurors that cornered me and wanted to 
know how we got hold of certain evidence. In other words, I talked with them 
and got rather well acquainted with them, and about ‘a year after that, one 
of these men called me for an appointment and came in with his 16-year-old 
daughter who had been in an accident, and, just shortly before this accident, 
had been elected beauty queen of her high school, she was that type girl. On 
her way out to a swimming party in the park, they had an accident with a truck, 
and he brought this young lady in, and when he told me the facts of the accident, 
and I looked at that young girl, she had a nick out of her nose and a cut on 
her knee, and outside of shock and some other injuries, that was it. But I looked 
at that nose, and I thought, my God, if I ever saw a $150,000 lawsuit, I’m looking 
at it. And so I took my contract and I proceeded to turn it over to my investi- 
gators who proceeded to investigate it and I didn’t see that young lady any 
more until two days before trial. The case was set for trial and I had written 
the father and told him to come in and bring his daughter. And she came in, 
and as she walked in the door, I looked at her, and I thought, where’s the daughter 
that was injured and she said, “I was the one.” And I looked again and I said, 
“What happened to your nose?” And she said, “Oh, Mr. Tabor, I’ve got the 
most wonderful doctor.” She said, “He put a weight on my nose in that place 
there, and I kept it there for three months, and didn’t it do a beautiful job?” 
And it damned sure did. (Laughter) Only if I had a picture of that. But you 
could look at that and you’d have to get right up close to it to even tell that 
she had had that beautiful nick out of her nose; that weight had just pulled it 
down and mended it beautifully. And of course on cross-examination sometimes 
in cases like that, that is wonderful cross-examination, because doctors, if they 
will tell you the truth, can put weights on some of those things and spread 
them out a little bit. 

Well, anyhow, I had to try this case, and good old Bob Hudson, I guess many 
of you know him, he was defending it, and it was one of those situations that 
they offered me a hundred dollars, and I got to thinking, well, her nose is out 
of it, and the only thing I’ve got is that cut place on her knee. And this was 
the first jury that we had had women on in Oklahoma. And lo and behold 
if I didn’t have a Methodist minister’s wife, and she sat right in the front seat 
on the front row. And so I told them what a wonderful job this doctor had 
done. How wonderful it was that a disfigured lady now had her disfigurement 
removed, all the time thinking about my fee, and then I got off on to the real 
injury, the scar on her knee and then I had to appeal to the preacher’s wife. “You 
will have to tell these men how much it would mean for a beautiful girl who 
goes on a swimming party to have men that might be attracted to her to look 
at that disfiguring scar on her knee. And you'll have to tell how embarrassing 
that is and how much that is worth.” And then of course in a case like that, 
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you want the jury to start thinking about figures, and I started to say $3,000, 
and some way or another it came out, I said “Five thousand dollars is my thought 
on it.” And by the way, that jury went out and they were out and they were out; 
and they came in with a nine-man verdict, as they can in civil cases, we can get by 
with nine men in Oklahoma. They came in with a $5,000 verdict, and the foreman 
didn’t sign it. Of course I was tickled to death with $5,000 and Bob Hudson had 
his chin drop, and the foreman came to me and said, “Mr. Tabor, why in the world 
did you have to tell us $5,000?” Me said, “We figured it was worth $10,000.” 
(Laughter) But some of the jurors said, “Mr. Tabor is very well known here and 
he’s been in this business for years, and he must know the value of it.” (Laughter) 
So don’t ever make that mistake. 

I don't have a picture of that young lady, but here’s another one that settled 
for $50,000. I won't tell you which side I was on (Laughter), but there is a 
picture of the lady. 

Now there are other types of pictures. Burns. There is nothing in the world 
that’s as painful and disturbing to a person as being burned. Here is a colored 
picture of a fellow four months after a burn accident. We got to pre-trial on 
this, and this picture, or some like it, were stipulated on in evidence. Now at 
that point—this is a colored picture, you will notice. To get a colored picture 
in, you have to show, to properly do it, you must show that all the colors that 
are shown in the colored picture are true colors and true representations of what 
one would see if he were looking. A colored picture cannot be treated or doctored 
and be admissible in evidence. But how beautifully the burns and so forth are 
shown on this man. And this case was settled without a trial for a very substantial 
figure. 

How better can you tell a jury or show a jury the steps of condition that a 
man goes through and his suffering and rehabilitation than by proper representa- 
tions with pictures and demonstrations? 

I intended to bring you two moving pictures in color. I used them both in 
evidence, and fortunately I was defending in both cases. I won't tell you how 
they came out, but no appeal was taken from either case, and I called the Court 
Reporter before I started from here in each of those cases, to try to get them, 
and they said after the appellate time had elapsed they had destroyed the pictures. 

But those moving pictures won those cases. The first one was a very short 
moving picture that didn’t take over three-quarters of a minute to show. It was 
in color, and it was perfect. And that case, the Supreme Court approved it as 
the proper way to introduce into evidence a moving picture. You look under 
“Demonstrative evidence, moving pictures” in Oklahoma, and you can find that 
case. 

I got in on the defense of this case about two weeks before it was set for trial. 
I understood—well, I knew the lawyers on the other side. So I decided that 
from the complaints in the petition, and some of the medical reports, we had 
one or two of them, that woman wasn’t hurt as badly as this sort of evidence 
showed. And so we got our movie man to go with the claim man who identified 
the woman, and you know some things happen timely and perfectly, and this 
one did. Just as they got close to the house, here came the young lady out in 
a pair of slacks that fitted her most beautifully, and she got into a car and started 
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the car and drove over into a town in Missouri, and the photographer and claim 
man followed her. They got in this little town, and she pulled up beside the 
curb that was about that high. She got out on the left side, walked around the 
car, jumped up on the curb, headed for a stairway and the pictures showed her 
as far as they could see going up the stairway, in a nice strutting way, and she 
was strutting as if someone was watching her, but she didn’t know who. 
(Laughter) And then a few minutes later she came down with a package 
like this. She came down those steps, walked down probably 75 feet to the car, 
opened the back door of the car, and whatever it was; she pitched it in the 
back seat, closed the door, came around the back of the car, jumped off the 
curb—now she couldn’t do it naturally, just walk off, she had to jump off—and 
she jumped off and went around and opened the door, got in, and that was 
the end of the evidence. 

Well, I looked at it, and I thought, well, that doesn’t show much, and probably 
it will not be of any value to use. But I kept my eye open, because I knew the 
attorneys on the other side pretty well, and we got to the trial, and an ambulance 
came up and carried this woman up on a stretcher. (Laughter) And this 
happened to be one of the stretchers that you can lie down on, and then crank 
a crank and it raises up to a sitting position. And there she sat for two days, 
while they tried this case, and when she took the stand she had two lawyers 
and her husband, and it took the three of them to help her on to the witness 
stand, and my heart changed, my blood pressure changed at that point. And 
she used a doctor from Kansas City, and one from Joplin and one from some- 
place else, she used four doctors. They did a beautiful job. And I had some 
evidence, too, but I didn’t use any of it except my moving picture. That real 
short moving picture, properly identified, she was properly identified, the date 
on it was I think 13 days before the date of the trial, and I decided, after watching 
that jury, that it was not necessary to put on any more evidence. We rested 
and the jury came back in about two minutes with a defendant's verdict, and 
asked the court if there was any way the court could have criminal charges filed 
against this lady. (Laughter) 

The other one that I would have liked to have brought was very short. We have 
a doctor, and I would be ashamed to use him if I were a plaintiff, and I'm ashamed 
to see him come in when I’m defending. But he’s known as “90 percent Doc.” 
(Laughter ) 

During one of our beautiful dogwood seasons, we have that over in eastern 
Oklahoma, believe it or not, and many people strut around over there, it was 
two weeks ago, and these cars drive over in there by the hundreds and look at 
the beautiful dogwood and the redbuds. I might invite you down some time 
to see that. Well anyway, an accident happened over in the eastern part of the 
state, and it was our man’s fault, and the company would have paid him, but 
the old boy didn’t want to accept what they thought the case was worth. And 
so he sued. A couple of weeks before this, one of my young men who had been 
handling that case happened to go through this little town and having re- 
membered that this old boy worked in a place, he decided he needed a little 
gas, and he pulled in there, and this old boy filled his car with gas. So this 
young man goes across the street to a phone and called me, and said, “Say, 
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this old boy is working. He just filled my car with gasoline.” And I said “Are 
you sure?” and he said, “Yes, I talked to two people who identified him.” “Well,” 
I said, “you just stay right there.” That was early one morning. I said, “You 
just stay there and I'll have the photographer there as quickly as we can get 
him.” And he did, and they proceeded—the owner of the place who had been 
there, he had to leave. You know, you don’t always get things to turn out just 
right for you, but this one did, and left only this old boy there. And so this 
beautiful picture in color, moving picture, first showed the old boy filling a tank 
with gasoline, and running around, running into the station and getting the bill, 
coming back, taking the money, getting the change and coming back. And 
then a pick-up truck came in with a flat tire. So he proceeded to change the 
tire, and he lifted this wheel, put it up in its place, took off the spare and 
put it on. And then he changed a battery, by leaning over and lifting this battery, 
it was one of those long deals, they're pretty heavy. I’ve got a boat, sometimes 
I have to lift mine in my boat. I don’t do it in the car, but anyhow they're heavy. 
And he lifted this battery and he got another one and came in, put it in, fixed it. 
And then that wasn’t good enough, so somebody came in with something he 
wanted done underneath his car, and you know these little racks, they have 
little skate wheels on them, and you get on and slide under. Well, he got on one 
of those. And he did something that I don’t think that anybody in this room 
could do. I can’t do it, and I showed it to a football player and he said he 
couldn’t do it. He cramped up underneath that and put his feet on something, 
and how in the world this photographer got all that, but he did, he put his 
feet on something and pushed up while he took a wrench and screwed some- 
thing, and then he scooted it out. And of course the photographer thought, well, 
that’s enough for today. And he came on back, and developed it, and he showed 
it to me, and I said, “That’s plenty.” 

Well, I thought that old boy would come in and say, “Well, I was badly 
injured, but I got all right.” But he didn’t do that. They had to help him up on 
the stand, and this old 90 percent doctor got up and gave him 90 percent to 
a total disability, he would never work another day in his life, and he could never 
bend in his life. Well, I had two other cases to succeed that. I had three cases 
in a row, and this same doctor was against me on all three of them. And since 
you are not in my area, I'll tell you this. I showed only this moving picture and 
the jury wasn’t out very long on that case, and the next two cases, the lawyers 
had furnished me copies of this doctor’s reports, still 90 percent. I had had one of 
them, one of the lawyers had permitted me an examination by a doctor of my 
own choice, who gave him ten to fifteen percent. Well, I left my camera, I hadn't 
had time, it’s a big machine that would show the motion picture, I just left it on 
the table over night and it was there the next day when we started out (Laughter) 
and so—oh yes, I’m getting ahead of my story. The evening paper came out 
with a headline, “Moving Picture Shows Man Not Disabled When Doctor Says 
He Is.” (Laughter) And then they went ahead to give the doctor’s name. Well, 
I was in good shape. I left that camera on the table, so help me, the next day they 
brought this same doctor in, and I guess this is demonstrative evidence, although 
I didn’t have a moving picture in this case. The doctor got on and kept looking 
at that machine (Laughter) and he took the witness stand and he testified how 
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badly this man was hurt, but he had never accomplished such fine results in 
his life, and the man had completely got well and there was nothing wrong 
with him. (Laughter) 

I did it again the next day, and the same thing happened. We've made up our 
minds any time he testifies against us to put a moving camera on the table. 
(Laughter) That’s about as good a demonstration as I know we can use. 

Now we have a number of exhibits, if you'll pardon me for saying “we.” I 
couldn’t bring some of them, as they were too large. I had pictures of them made 
so I could bring them with me, and I'll leave them out here where you can see. 

Here is an exhibit that is about 15 feet long. It stands on legs, something 
as this table does here. This was a railroad crossing accident that happened 
about 40 or 50 miles from Tulsa. The railroad crosses the highway at an angle, 
and the particular side of the road from the east, on the east side of the road, 
as you will observe, there is a row of trees. In fact it’s a dense bunch of trees and 
shrubbery. A car got up on this track and no whistle was blown, at least nobody 
heard it, and an accident occurred. We showed this exhibit to the railroad people. 
It was exactly according to scale, the contour of the land was engineered properly, 
and everything was exactly in detail as you would see the area. The railroad 
settled that case. But this is the exhibit. We kept it, because maybe an accident 
might happen there again sometime. (Laughter) 

Here’s a case that was set just last Monday that was settled. This is a picture 
of the exhibit, which is about 14 or 15 feet long, and also sits on stilts or legs, 
as does this table here before you. This exhibit would be almost impossible for 
the average lay witness to describe to a jury. Photographs on the ground taken 
of that would not properly portray that area. So we had an aerial photograph 
made of it, and here is the aerial photo. We had that enlarged. That photo 
was enlarged until it was about 14 feet long and about 6 or 8 feet wide. Placed 
on top of the exact areas, as shown in that aerial photo—now you take a picture, 
from up, and take it down, it would show, well, this podium here, if you took 
a picture down on it, it would only show the upper surfaces and contour of this 
podium. But on top of that, that will be in this picture, everything is in relation 
to everything else. The width of the highway, the width of those driveways, 
the distance from the highway, the distance of that highway from the gas tanks 
that are back where he’s pointing his finger, they are all in relation to each 
other, the same distance. We not only had them measured, the scale of this 
was to measurement. Now we would have used this picture, and this is filmed 
with a thing on it that you can mark on it with chalk, and after a witness marks 
with chalk on this thing, there is a coating that you can spray on it that hardens 
almost immediately, and that becomes, if a witness puts a figure or an identifica- 
tion of something on there, it is sprayed over and it becomes permanent, his 
permanent testimony. 

Then we had little buildings built and everything set on top, with the tanks 
and everything set on top it it, and we had that down in the courtroom Monday 
morning, and the case was not tried. 

Here is another one that is on a turnpike. It’s a bridge over a river. An 
accident happened on this bridge and one of the cars went over the bridge 
and into the river. There was some question and dispute, because the other 
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side had taken photographs of it which we saw that were distorted. Now pictures 
can be distorted, if they are not properly taken and they had not only an engineer’s 
diagram, but also had pictures of that bridge and that road which were completely 
distorting and if you and I or the jury would look at them, it wouldn’t give us a 
proper picture of that scene. 

But with an aerial photographer and engineer that we have, this piece of 
evidence was constructed. Everything according to scale, the bridge was accord- 
ing to scale, the stream according to scale, and everything in it. And that case 
was disposed of. 

Here's another one that was quite a large one. This case was tried down at 
Columbia, Missouri, and a defendant’s verdict was reached and the Supreme 
Court of Missouri recently, in fact two weeks ago, said they didn’t like the out- 
come and reversed it. But nevertheless, I hope that lawyer is not here, but he 
has seen it anyhow. There is an instrument that a jury would have no conception 
of except that an engineer could use this exhibit and show what happened. That 
was too large to bring also, so I had it photographed. 

Now there was a certain railroad case tried some time back. It was an area in 
Tulsa. The exhibit is in two parts so we can fold it. The railroad track comes 
out of Tulsa running along on the north side of this and comes through 
a cut and enters that street over there, which runs north and south. That's in 
the city limits, with a speed limit on trains in the town limits. We saw some 
diagrams and some pictures that were taken, that the railroad had taken of this 
area, and in looking at those it looked like you could come down that 
road and see a train 200 yards away, which is not the case. This picture was 
taken and it is absolutely scaled, and a model was made about 30 feet long. It 
was made in sections so we could fold it together, with all of this built up exactly 
in scale, completely all the way. And then in the model the tracks were made 
and a train of the proper dimensions and proportions could be pushed down 
there, and you could only see that train just a few feet from the particular inter- 
section because the street rises also. Proper proof could never have been made 
on that any other way. I don’t believe there was any witness that we had that 
could properly describe or explain this area except for this picture and the model. 

Now there’s another railroad case that happened in the City of Sand Springs. 
Some of you may know where that is. It’s a town of about 18,000 a few miles out 
of Tulsa. Right through the business section and crossing main street in the 
business section of that town is a railroad track. Two years before this accident 
happened the railroad had taken its trains off of that track, all of its passenger 
trains and it ran one of these dummy trains twice a week at mid-day across this 
track, and it always stopped. It was a freight and it always stopped a few feet 
before it got to Main Street and stayed there for some 10 or 15 minutes. On the 
particular morning of this accident, the crack passenger train from St. Louis to 
Dallas was coming by, and up on a bridge in northeastern Oklahoma there was 
an accident on the bridge, and it couldn’t get across. The train backed into 
Coffeyville, Kansas, and borrowed the right of way on another track down to 
another town about 35 miles from Tulsa, and there it got on this old spur track 
that had been abandoned part of the way. 

One morning about 7 o'clock that train came through here, and that crew 
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had never been through Sand Springs. Sand Springs had one of the old horse- 
and-buggy ordinances that trains and trucks should never run over 15 miles an 
hour, and somebody had overlooked that. But anyhow, it was a pretty good 
ordinance that applied to this intersection under these circumstances. That train 
came through admittedly at 60 miles an hour. They didn’t admit that at first, 
but after we got their speed tape, we gambled on that, and found out that it 
showed 60 miles along that area. So they admitted the speed, but they were 
pleading contributory negligence of a car, and this car was coming from the 
north going south on Main Street, and both of these men.knew that that railroad 
had taken those trains off of there, except the one train that ran at mid-day. 
And so they were proceeding down the street at about 25 miles an hour, run- 
ning into the second car behind the diesel motor. One of the men was seriously 
injured and the other was killed in the accident. 

Well, I represented the one who was hurt, and when I took the railroad 
employee’s deposition, I saw an engineering plat of that and I had been out and 
looked at that thing, and I saw that plat, and I saw some pictures, and I knew 
what I saw there was not a true and correct representation, and here were the 
pictures of the railroad, they were good enough to loan them to me. These 
pictures, and it tells here how far away they got, but this old ice plant, I'll show 
it to you here in a minute on the model, this ice house has been built up within 
30 feet of that track and right against the sidewalk, and you can't see that 
track over 30 or 40 feet from the street until you get almost even with the front 
dock of that ice house. 

Now what they did, they got out there in front and stood right at the edge 
and took a picture around the corner, which you can do if it’s properly photo- 
graphed, and they had a group of these, step by step. Well, I looked at those 
and I got to thinking, by jove, if I've overlooked that thing, we might be in the 
fix some of these Kansas lawyers are up there with their railroad cases (Laughter), 
and I went out and took another look at it, and I took my photographic engineer. 
After we had taken another look at it, he said, “I'll tell you what let’s do, let’s 
take some aerial photos.” He flew over that 400 feet high and took a picture 
directly downward when he was over that immediate spot, and it showed some 
three or four blocks area. Then we had that enlarged, and I had him measure 
the width of the railroad tracks, I had him measure the width of the street, I 
had him measure the distance between telegraph poles, I had him measure the 
distance of buildings, everything that was in direct proportional relation to what's 
shown on this map. 

We had this thing made, we had the buildings constructed, to show right 
where they are and they are in proportion to the buildings, the same color, same 
number of windows, everything is shown. Here is another aerial photo of this 
same thing. , 

Now, I defended one case in this, and I represented the plaintiff in the other, 
so it has been in court twice, and some of the things we've lost. We have lost 
the model buildings on that side, but theyre not important anyhow. Also I had 
to rent from a factory a train with six cars with a diesel engine, the same model 
of this train, and I rented that, and I had that in both trials, but I had to give 
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it back and it cost me $150.00 to get it, and it wasn’t worth that to bring it up 
here again. So I borrowed a little plastic one that’s on here. 

Now, we had the exact model of that train. Our aerial photo man went on 
the stand and testified as to how he took this, how he developed it, what 
measurements he had made. Everything was in exact ratio to every other thing 
that is shown in that picture. And he made these buildings, here’s a parking lot 
in between here. 

Now, it’s 30 feet from this track to this loading dock of the ice house. We 
challenged the railroad in any way they wanted to take that train and put that 
on there, and we have some toy cars also, the same relationship to width and 
everything else. We took their engineer and any other witness they wanted to 
put on, and asked them to take this and take a ruler or a stick and put across 
there and show where you could see that train coming through there, and of 
course we used traffic men to show how fast a vehicle travels at 60 miles an hour, 
and how fast a vehicle travels at 20 and 25 miles an hour, and how fast they'd 
come together, and the stopping and braking distances, and the jury in the 
Federal court returned a very nice verdict in this, and the Court of Appeals 
affirmed this case. 

This exhibit was taken to the Court of Appeals, and incidentally I had the 
exact train at that time, and one of the judges came down from the Bench, when 
the railroad lawyer was arguing, came down and took a sight across here and 
asked him substantially this: “How far did you say you could see from that 
street?” And the tone in his voice then, I felt very safe. (Laughter) 

Well, I'll leave this here, and you can look at these pictures and look at this, 
and tell what a difficult proposition it would have been to have made proof on 
this case, because the whole contention was contributory negligence, that the 
driver of that car could have seen this train down here, they were contending, 
two city blocks, which is some 600 feet; and the actual evidence would show 
when he was about 40, 35 to 40 feet back from the railroad track, he could have 
only seen that train about 50 feet down the tracks from the street at that time, 
the train running 60 and the car running 25. So you see what type of proof 
and how easy it is for a jury to grasp that. And incidentally, I took a look at 
that Federal jury when I started on this, and I had three vice-presidents of 
banks, two insurance men, and other businessmen on that jury, and I couldn't 
take them all off, so I left them alone, and it was a unanimous verdict, and 
this alone they told me afterwards, one of them did, that this exhibit fixed their 
mind on what the real facts were. 

Now I've talked long enough, in fact too long. You may feel the same as the 
man did about the speaker with the tape on his chin, and I am going to quit. 

Here are two brochures, that is a brochure, two volumes, that was in a very 
serious case of a family that was very seriously injured, which I thought maybe you 
might be interested in, how to prepare and present a brochure in personal injury 
cases. If you are, they are here, and not for any particular purpose, except your 
interest, if you are interested. 

Gentlemen, it has been a pleasure to be here and it is mighty nice to have met 
so many of you. (Applause) 

CHAmMAN CuHaPin: Bryan, we are certainly indebted to you. 
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LAW LISTS AND LEGAL DIRECTORIES* 


The publishers of the following Law Lists and Legal Directories have received 
Certificates of Compliance from the Standing Committee on Law Lists of the 
American Bar Association for their 1961 editions: 


COMMERCIAL LAW LISTS 


A. C. A. List, Associated Commercial 
Attorneys List, 165: Broadway, New York 
6, New York. 

THE AMERICAN LAWYERS QUARTERLY, 
The American Lawyers Company, Suite 
“oa East Ohio Building, Cleveland 14, 
Ohio. 

Tue B. A. Law List, The B. A. Law 
List Company, 415 Colby-Abbot Building, 
Milwaukee 2, Wisconsin. 

THE CLEARING House QUARTERLY, At- 
torneys’ National Clearing House Com- 
pany, 3539 Hennepin Avenue, Minneapolis 
8, Minnesota. 

Tue Co.tumpsia List, The Columbia Di- 
rectory Company, Inc., 320 Broadway, 
New York 7, New York. 

THe CoMMERCIAL Bar, The Commer- 
cial Bar, Inc., 521 Fifth Avenue, New York 
17, New York. 

Tue C-R-C Atrorney Dimectory, The 
C-R-C Law List Company, Inc., 15 Park 
Row, New York 38, New York. 

ForwarvDers List OF ATTORNEYS, For- 
warders List Company, 38 South Dearborn 
Street, Chicago 3, Illinois. 

Tue GENERAL Bar, The General Bar, 
Inc., The Bar Building, 36 West 44th 
Street, New York 36, New York. 

THE INTERNATIONAL LAWYERS, Interna- 
tional Lawyers Company, Inc., 33 West 
42nd Street, New York 36, New York. 

Tue NATIONAL List, The National List 
Inc., 122 East 42nd Street, New York 17, 
New York. 

Ranp MCNALLy List oF BANK RECOM- 
MENDED ATTORNEYS, Rand McNally & 
Company, P.O. Box 7600, Chicago 80, 
Illinois. 

Wricut-Hotmes Law Lust, Wright- 
Holmes Corporation, 225 West 34th Street, 
New York 1, New York. 





GENERAL LAW LISTS 


AMERICAN BANK ATTORNEYS, Capron 
Publishing Corporation, 8 Grove Street, 
Wellesley 81, Massachusetts. 

THe AMERICAN Bar, The James C. Fi- 
field Company, 121 West Franklin, Minne- 
apolis 4, Minnesota. 

Tue ATToRNEYs REGISTER, The Attor- 
neys’ Register Publishing Co., Inc., Munsey 
Building, Baltimore, Maryland. 

Tue Bar Recister, The Bar Register 
Company, Inc., One Prospect Street, Sum- 
mit, New Jersey. 

CaMPBELL’s List, Campbell’s List Inc., 
Campbell Building, 905 Orange Avenue, 
Winter Park, Florida. 

INTERNATIONAL TRIAL LAWYERS, Direc- 
tory Publishers, Inc., 84 South Cherry 
Street, Galesburg, Illinois. 

THe Lawyers Directory, The Lawyers 
Directory Publishers, 607 East Market 
Street, Charlottesville, Virginia. 

THE Lawyers’ List, Law List Publish- 
ing Company, Inc., 521 Fifth Avenue, New 
York 17, New York. 

MARKHAM’S NEGLIGENCE COUNSEL, 
Markham’s Publishing Corporation, Mark- 
ham Building, 66 Summer Street, Stam- 
ford, Connecticut. 

RussELL Law List, Russell Law List, 35 
Grove Street, New Canaan, Connecticut. 

GENERAL LEGAL DIRECTORY 

MARTINDALE-HUBBELL LAw DimEcrTory, 
Martindale-Hubbell, Inc., One Prospect 
St., Summit, New Jersey. 


INSURANCE LAW LISTS 


Best's RECOMMENDED INSURANCE AT- 
TorNEys, Alfred M. Best Company, Inc., 
75 Fulton Street, New York 38, New York. 

Hine’s INsuRANCE COUNSEL, Hine’s 
Legal Directory, Inc., P.O. Box 71, 443 
Duane Street, Glen Ellyn, Illinois. 

TuHE INSURANCE Bar, The Bar List Pub- 


® Source: Standing Committee on Law Lists, American Bar Association, One North La Salle Street, 
Chicago 2, Illinois, December 30, 1960. 

















lishing Company, State Bank Building, 
Evanston, Illinois. 

THE UNDERWRITERS LisT OF TRIAL 
CounsEL, Underwriters List Publishing 
Company, 308 East Eighth Street, Cincin- 
nati 2, Ohio. 


PROBATE LAW LISTS 


THE PROBATE COUNSEL, Probate Coun- 
sel, Inc., First National Bank Building, 411 
North Central Avenue, Phoenix, Arizona. 

SuULLIVAN’s ProBATE Directory, Sulli- 
van’s Probate Directory, Inc., 84 South 
Cherry Street, Galesburg, Illinois. 


STATE LEGAL DIRECTORIES 


Publisher, The Legal Directories Pub- 
lishing Company, Inc., 1072 Gayley Ave- 
nue, Los Angeles 24, California. 

Alabama, Florida and Georgia Legal 
Directory, Arkansas, Louisiana and Mis- 
sissippi Legal Directory, Carolinas, Vir- 
ginias, and District of Columbia ‘Legal 
Directory, Delaware-Maryland and New 
Jersey Legal Directory, Illinois Legal Di- 
rectory, Indiana Legal Directory, Iowa 
Legal Directory, Kansas Legal Directory, 
Kentucky and Tennessee Legal Directory, 
Michigan Legal Directory, Minnesota-Ne- 
braska, North Dakota and South Dakota 
Legal Directory, Missouri Legal Directory, 
Mountain States Legal Directory (for the 
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States of Colorado, Idaho, Montana, New 
Mexico, Utah and Wyoming), New Eng- 
land Legal Directory (for the States of 
Connecticut, Maine, Massachusetts, New 
Hampshire, Rhode Island and Vermont), 
New York, Delaware, Maryland and New 
Jersey Legal Directory, Ohio Legal Direc- 
tory, Oklahoma Legal Directory, Pacific 
Coast Legal Directory (for the States of 
Alaska, Arizona, California, Hawaii, Ne- 
vada, Oregon and Washington), Pennsy]l- 
vania Legal Directory, Texas Legal Direc- 
tory, Wisconsin Legal Directory. 


FOREIGN LAW LISTS 


BUTTERWORTHS EMPIRE LAw Lust, But- 
terworth & Company (Publishers) Ltd., 88 
Kingsway, London, W. C. 2, England. 

CANADIAN Law List, Cartwright & Sons, 
Ltd., 2081 Yonge Street, Toronto 7, On- 
tario, Canada. 

CARSWELL’s DiRECTORY OF CANADIAN 
Lawyers, The Carswell Company Limited, 
145-149 Adelaide Street West, Toronto 1, 
Canada. 

THE INTERNATIONAL Law Lust, L. Cor- 
per-Mordaunt & Company, Pitman House, 
Parker Street, London, W. C. 2, England. 

Kime’s INTERNATIONAL Law DiREcTorRy, 
Kime’s International Law Directory, Ltd., 
107 St. Alban’s Road, Watford Herts., 


England. 











American Bar Association. A report to the 
Legislative Council of the State of 
Kansas on the Kansas courts which 
adjudicate traffic cases. A.B.A., Sept., 
1960. 


American "Bar Foundation. Committee on 
Corporate Laws. Model business cor- 
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RECENT ADDITIONS TO THE STATE LIBRARY 


courts in the Soviet Union and 
Eastern Europe. 2 vs. Praeger, 1960. * 
Hall, Jerome. General principles of crim- 
inal law. 2d ed., Bobbs-Merrill, c. 
1960. 
Hanbury, H. G. English courts of law. 3d 
ed., Oxford U. pr., 1960. 


poration act annotated. 3 vs., West, Harlan, Hon. John M. Manning the dikes 


1960. 

American Bar Foundation. The 1958 dis- 
tribution of lawyers in the United 
States. 1959, 

American Bar Foundation. Unauthorized 
practice sourcebook—a compilation of 
cases and commentary on unauthor- 
ized practice of the law. A.B.F., 1958. 

Association of the Bar of the City of New 
York. Special committee on Federal 
Conflict of Interest Laws. Conflict of 
interest and federal service. Harv. U. 
pr., 1960. 

California. Attorney General’s Office. Prob- 
able cause to arrest and admissibility 
of evidence. Rev. ed. by Bonnie Lee 
Martin. Calif. printing div., 1960. 

Clark, William L. and Marshall, William L. 
Law of crimes, 6th ed., rev. by Melvin 

| F. Wingersky, Callaghan, 1958. 

Davis, Kenneth Culp. Administrative law 
and government. West, 1960. 

Davis, Kenneth Culp. Administrative law 
text. (Hornbook) West, 1959. 

Desmond, Judge Charles S. Through the 
courtroom window. West, 1959. 

Duff, John J. A. Lincoln, prairie lawyer. 
Rinehart, c. 1960. 

Elkouri, Frank and Elkouri, Edna Asper. 
How arbitration works. Rev. ed., 
B.N.A., c. 1960. 

Etcheberry O, Alfredo. American-Chilean 


“ 


private international law. (Pub. by , 


the Parker School of Foreign and 
Comparative Law, Columbia Univ.) 
Oceana, 1960. 

Fins, Harry G. Federal jurisdiction and 
procedure. Bobbs-Merrill, c. 1960. 

France. Laws, statutes, etc. French penal 
code. (No. 1 of American series of 
Foreign Penal Codes) Rothman, c. 

\ 1960. 

Gsovski, Vladimir and Grzybowski, Kazi- 

mierz, eds. Government, law and 





—some comments on the statutory 
certiorari jurisdiction and jurisdic- 
tional statement practice of the Su- 
preme Court of the United States 
(18th annual Benjamin N. Cardozo 
lecture delivered before The Associa- 
tion of the Bar of the City of New 
York, Oct. 28, 1958) Assn. of the 
Bar, 1958. 

Hornstein, George D. Corporation law and 
practice. 2 vs., West, 1959. 

Jackson, Percival E. Justice and the law— 
an anthology of American legal poetry 
and verse. Michie, 1960. 

Johnson, Franklyn Arthur. Defence by 
committee—The British Committee 
of Imperial Defence, 1885-1959. Ox- 
ford U. pr., 1960. 

\ Korea. Laws, statutes, etc. Korean criminal 
code. (No. 2 of American series of 
Foreign Penal Codes) Rothman, c. 

) 1960. 

™ Lawyers’ Medical Cyclopedia of personal 
injuries and allied specialties. v. 5. 

| Allen Smith Co., c. 1960. 

“ McRuer, James C. The evolution of the 
judicial process. Clarke, Irwin & Co., 
Ltd., Toronto, Can., c. 1957. 

Massachusetts. Special Commission es- 
tablished for the purpose of investi- 
gating and studying the abolition of 
the death penalty in capital cases. 
Report and recommendations. Wright 

and Potter Pr. Co., 1959. 

Morland, Nigel. Science in crime detec- 

tion. Emerson Books, Inc., 1960. 

‘ Proehl, Paul D. ed. Legal problems of in- 
ternational trade. Univ. of Ill. pr., 
1959. 

Robson, William A. Nationalized industry 
and public ownership.: Univ. of To- 
ronto pr., c. 1960. 

Rowley, Scott. Partnership, 2nd ed. Ed. by 
Reed Rowley. v. 2. Bobbs-Merrill, c. 
1960. 
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Shawcross, Right Hon. Baron. The func- Williamson, J. Peter. Securities regulation 


tions and responsibilities of an advo- in Canada. U. of Toronto pr.; c. 1960. 
cate (17th annual Benjamin N. Car- Wolfe, S. Herbert. Inheritance tax calcula- 
dozo lecture delivered before the As- tions. Rev. ed. by Lee J. Wolfe and 
sociation of the Bar of the City of Wm. M. Corcoran. Baker, Voorhis, 
New York, May 28, 1958). Assn. of / 1937. 
/ the Bar, 1958. Zelermyer, William. Invasion of privacy. 
-Shurtz, Earl B. Report on the laws of Kan- Syracuse U. pr., c. 1960. 
sas pertaining to ground water. Kan- / Zelermyer, William. Legal reasoning—the 
sas Water Resources Board, Nov. evolutionary process of law. Prentice- 
d 1960. Hall, c. 1960. 
Thomas, Helen Shirley. Felix Frankfurter: (Books may be borrowed from the Kansas 
Scholar on the bench. Johns Hopkins State Library for limited periods of 


pr., c. 1960. time, and will be sent upon request.) 
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WELCOME TO NEW LAWYERS 


Since June, 1960, thirty-nine successful candidates for admission to the Kansas 
bar took their oath before the Supreme Court at Topeka. The Executive Council 
of this Association believes there is need for liaison between the new attorneys 
who are still seeking associations or other opportunities and those established 
lawyers who desire to offer same, or have knowledge thereof. For this purpose, 
lawyers are urged to make use of the Association’s office by forwarding pertinent 
information to John W. Shuart, Executive Secretary, Columbian Building, Topeka, 
Kansas. The names and addresses of the applicants who were admitted by the 
Kansas Supreme Court since June, 1960, were listed as follows: 


Name Address School 
James Francis Duncan 5337 Sherwood Dr., Mission Harvard 

*Edson Carter Botkin Pittsburg U. of Missouri 
James Newell Snyder, Jr. Leavenworth K.U. 

*Marc Alan Hurt Emporia U. of Michigan 
Robert Park McGee Olathe U. of Michigan 
Henry Hampton Springe, Jr. Leavenworth U. of Michigan 
Emest Albert Warden 1223 N. Oliver, Wichita Geo. Wash. U. 

*Michael Thomas Malone 3900 E. Waterman, Wichita K.U. 

Thomas Franklin Fulkerson § 4527 Garfield, Kansas City, Mo. K.U. 

John David Logsdon 1506 University Dr., Lawrence K.U. 

Ray Gene Payton 8201 Woodward, Overland Park U. of K.C. 
David Walter Buxton 1118 N. Ridgewood, Wichita K.U. 
Harry Bryan Reese 9106 W. 95th Terr., Overland Park U. of K.C. 
Robert Lee Roberts Columbus Washburn 
Ivan Orlando Poe Peabody K.U. 
Robert Beryl Yohe 6106 W. 57, Mission Drake U. 
Larry Nelson Barger Garfield Georgetown U. 
Loren L. Taylor 3280 W. Parkwood, Kansas City U. of K.C. 
Michael James Jeweler 490 New Brotherhood Bldg., Kansas City U. of K.C. 
Willis Barton Brown 3523 Walnut, Kansas City, Mo. K.U. 

Gary Leon Pauley 2208 E. 21st Terr., Topeka Washburn 
Kendall Clark Simpson 502 S. Thompson, Pratt Washburn 
William Hendrick Dye 129 N. Pershing; Wichita K.U. 

*Harold Henderson 1529 Plass, Topeka Washburn 

*Roscoe Eugene Long 1314 Pembroke Lane, Topeka Washburn 

*John Francis Gernon Hiawatha Washburn 

*Howard Adolph Spies 1165 Plass, Topeka Washburn 
Robert Paul Ebersole Route 1, Hays U. of Iowa 

*Carl Lovelle Wettig 3105 Fremont, Topeka Washburn 

*Chester Archie Arterburn, Jr. 502 West 14, Lawrence K.U. 

*James Loring Sweet 806 West 25th, Lawrence K.U. 

*Jack Neff Turner 1234 S. Kansas, Wichita Washburn 
Robert Louis Rodarte 3817 W. 74, Shawnee-Mission U. of K.C. 
Larry Dee Welch St. John K.U. 

*Martin Eugene Updegraff 237 Sunnyside, Haysville ; Washburn 
Wendell Eugene Yockey 702 N. Minnesota, Carson City, Nevada K.U. 

David Benjamin Ricker 10311 Dearborn Dr., Overland Park U. of Colorado 
Robert Irwin Jaquith 1002 Congress, Emporia K.U. 
Rex Alan Jemison 4717 West Hill Dr., Topeka 
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PROPOSED AMENDMENT TO ASSOCIATION’S CONSTITUTION 


In accordance with paragraph (a) of Article VIII of the Constitution of the Bar 
Association of the State of Kansas relating to Amendment of the Constitution, and which 
requires an affirmative vote of two-thirds (2/3) of the members present at any annual 
meeting, a proposed amendment to Article IV of said Constitution, as submitted by the 
Executive Council ninety (90) days before the annual meeting of the Association in 
April, 1961, is printed in this Journal, to-wit: That Article IV of the Constitution of 
the Association be amended as follows:* 


Article IV—Officers and Districts of the Association 


Sec. 6 (a) The Executive Council shall fill all vacancies [, except that of the 
president and president-elect,] occurring by death or resignation dur- 
ing the current year, and such appointee shall serve until the next 
annual meeting. 

[(b) Should the president die during the year, then the regularly elected 
president-elect shall assume the duties of the president for the re- 
mainder of the term, and upon the adjournment of the Annual 
Meeting he shall assume the office of president for the full term.] 

[(c) In the event of the death of the president-elect, then (1) the vice 
president shall assume the duties of the office of the president-elect 
for the remainder of the term; (2) at the next annual meeting a 
president shall be elected who shall take office at the conclusion of 
the annual meeting.] 
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PROPOSED AMENDMENTS TO ASSOCIATION’S BYLAWS 


In accordance with paragraph (a) of Article IX of the Constitution of the Bar 
Association of the State of Kansas relating to Amendment of the Bylaws, and which 
requires an affirmative vote of a majority vote of the members present at any annual 
meeting, a proposed amendment to Sec. III and a proposed amendment to Sec. IX of 
said Bylaws, as submitted by the Executive Council ninety (90) days before the annual 
meeting of the Association in April, 1961, is printed in this Journal, to-wit: That Section 
III of the Bylaws of the Association be amended as follows:* 


Section III—Duties of Officers of the Association 


The secretary-treasurer shall keep a record of all proceedings of the Associa- 
tion, conduct correspondence of the Association, have printed and issue com- 
mittee reports, and keep an account of all funds of the Association. He shall 
make an annual financial report which shall be examined and audited by a 
certified or licensed public accountant as of [May lst] December Ist each year. 
At the will of the Executive Council, the executive secretary shall perform any 
duty of the secretary-treasurer. The executive secretary shall have charge of the 
office of the Association under the direction of the officers and of the Executive 
Council. 

That Section IX of the Bylaws of the Association be amended as follows: 

Section IX—Fiscal Year: Payment of Dues 


The fiscal year of the Association shall [correspond to the calendar year and 
dues shall be payable in advance] be from December Ist to November 30th. 





® Portions in brackets will be eliminated and those in italics will be added if these proposed amendments 
are adopted. 
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TENTATIVE ANNUAL MEETING PROGRAMS 
Wicuira, Kansas, Aprit 19-22, 1961 


WEDNESDAY, APRIL 19 


9:00 a.m. Registration—Lassen Hotel 
——a.m. City Attorneys 
—— a.m. County Attorneys 
—a.m. District Judges 
—— a.m. Probate Judges 
—— a.m. Court Reporters 
12:00 Noon Executive Council Lunch and 
Meeting—Prairie Room and 
Medical Room, Lassen 
—— p.m. Ladies’ Hospitality — Pioneer 
Room, Lassen 


1:00 p.m. Men’s Golf Tournament— 
Crestview Country Club, 
21st & Oliver, Wichita 

(Members should advise Everett C. Fettis, 
Golf Chairman, Board of Trade Bldg., of 
their intention to play and should forward 
$4.00 green fee in advance.) 

5:00 p.m. Ancient and Honorable Order 
of S.0.A.B.’s — Ballroom, 
Lassen 

7:00 p.m. Past President’s Dinner 

7:30 p.m. President’s Dinner — Walnut 
Room, Lassen 


THURSDAY, APRIL 20 


8:00 a.m. Registration—Lassen Hotel 
8:00 a.m. Hospitality—Colonial and As- 
sembly Rooms 


9:00 a.m. General Assembly — Opening 
Ceremonies—50-Year 
Awards—Reports, etc.— 
Ballroom, Lassen 
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11:30 a.m. 
—— p.m. 


12:30 p.m. 


12:30 p.m. 


8:00 a.m. 
8:00 a.m. 


9:00 a.m. 


11:00 a.m. 


—-p.m. 


12:30 p.m. 


8:00 a.m. 
9:00 a.m. 


The JourNaL 


Adjournment 

Ladies’ Hospitality — Pioneer 
Room, Lassen 

Stag Lunch — Entertainment, 
Courtesy Wichita — Ball- 
room, Lassen 

Ladies’ Luncheon—Innes Au- 
ditorium 


2:00 p.m. 


7:00 p.m. 


FRIDAY, APRIL 21 


Registration—Lassen Hotel 
Hospitality—Coffee for Law- 
yers and Wives—Courtesy, 
Wichita Bar 
Section Meeting—Auditorium, 
K. G. & E. Building: Prep- 
aration of a Case for Trial 
in Federal Court 
Ladies’ Brunch and Style Show 
—Crestview Country Club, 
East 21st Street, Wichita 
Ladies’ Hospitality — Pioneer 
Room, Lassen 
Law School Luncheons: 
Kansas University— 


2:00 p.m. 
4:00 p.m. 


8:15 p.m. 


Section Meetings: Insured 
Titles—Ballroom, Lassen 
Labor Law—Walnut Room, 
Lassen 
Annual Banquet — Speaker: 
Admiral Arleigh Burke, 
United States Navy, Chief 
of Operations—Ballroom, 
Lassen 


Ballroom, Broadview Hotel 

Washburn University— 
Colonial, Lassen 

Michigan University— 
Assembly, Lassen 

Harvard University— 
Jayhawk, Lassen 

Kansas City University— 
Prairie, Lassen 

Section Meeting—Auditorium, 
K. G. & E. Building 

Junior Bar Meeting and Social 
Hour — Walnut Room, 
Lassen 

Bar Show—Arcadia Theater 


SATURDAY, APRIL 22 


Registration—Lassen Hotel 
General Assembly—Committee 
Reports Continued — Busi- 


ness Meeting sates Ballroom, 
Lassen 


12:00 Noon Phi Alpha Delta Luncheon— 


Army-Navy Room, Lassen 


1961 CONVENTION COMMITTEE — ROBERT NELSON, Chairman 


Registration—Vincent Bogart, Farmers & 
Bankers Bldg. 
Golf Chairman— 
Bar Show Co-Chairmen—E. Lael Alkire, 
4th National Bank Bldg. 


Byron 


Brainerd, 1st National Bank 


Bldg. 
Stag Lunch—Artie Vaughn, Bitting Bldg. 
Publicity—Les Arvin, Schweiter Bldg. 
Annual Banquet—Ralph Brock, Ist Fed. 
Savings Bldg. 
Finance—Richard Mullins, Beacon Bldg. 
Law School Luncheons—Dave Arst, 435 
N. Main 


Hospitality 


Room Chairmen—Dave Arst, 


435 N. Main 





Darrell Kellogg, 4th National Bank 
Bldg. 


Special Guests—Richard Clausing, 4th Na- 


tional Bank Bldg. 


Thursday Morning Session—Bernard Borst, 


Beacon Bldg. 


Thursday Afternoon Section—Paul Bu- 


chanan, 303 S. Main 


Friday Morning Section—George Grist, 


Bitting Bldg. 


Friday Afternoon Section—Robert How- 


ard, 4th National Bank Bldg. 


Saturday Morning Session—Wamrner Eisen- 


bise, Beacon Bldg. 


P.A.D. Luncheon—Bob Roth, Union Cen- 


ter Bldg. 
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MARCH ISSUE OF THE KANSAS LAW REVIEW 
The March issue of the Kansas Law Review will include: “Measure of Damages 
for Breach of a Covenant to Drill a Test Well for Oil and Gas” by Professor 
William R. Scott; the second and final installment of “Income in Respect of a 
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WASHBURN LAW JOURNAL — SPRING ISSUE 


The Spring issue of the Washburn Law Journal will include: A continuation of 
the treatment of “Mental Competency to Stand Trial in Federal Criminal Pro- 
cedure” which will include articles by Frank M. Rice of the Topeka, Kansas, Bar 
and Dr. Donald Nehr of the Topeka State Hospital; “Marriage Counseling and 
The Lawyer” by Chaplin Thomas Klink of the Menninger Foundation; a law 
professor’s view of the Kansas Supreme Court’s decision denying the appeal of 
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Jack Gardner of Olathe went out as 
county attorney January 8 and is now 
serving in the legislature. Jack Stites, for- 
merly of Oklahoma City, more recently of 
Wichita, will move to Olathe to do a little 
gentleman farming and add age, dignity, 
and wisdom to the office of Jack Gardner, 
and eventually Hugh Kreamer. 

Stu Mitchelson of Mission, I reported in 
the last issue, met with a hunting accident. 
He has recovered, and is at home as this 
is written, minus an eye. I am sorry, Stu, 
but I am glad you are alive. 

Walt Neibarger went downstairs with 
John Anderson January 8, as secretary to 
the governor. Jim James moved up in 
Walt’s place as clerk of the court. They 
will both be happy in the changes. 

Jerry Harman of Columbus told me they 
had had two weeks of jury cases, and had 
another week to go—with probably as 
many more for January. He said for some 
reason court cases had pi up. 

Walker and Phalen of Pittsburg have 
under way a remodeling job to add about 
as much again space as they have, with 
paneling and air conditioning. In fact, the 
renovations are designed to make the office 
a modern layout. This will lend another 
up-to-date office to the Crawford County 
bar. 
Mrs. Alden Branine died at the home in 
Newton about December 5. I haven't seen 


Alden. I saw the item in the Wichita 
paper. I know I speak for the entire bar 
in extending sympathy to Alden in his 
bereavement. 

Bob King of El Dorado was killed flying 
his airplane back from Shawnee, Okla- 
homa. Seems Bob and a client went to 
Shawnee on business, and coming home 
the plane crashed north of Winfield. Both 
Bob and his passenger were killed. No 
further information seems to be available. 
Bob was the son-in-law of Dick and Paul- 
ine Woodward. A terrible tragedy. 

Bill Carpenter, the second son of Ran- 
dolph, is back at the old stand—Marion— 
where his grandfather and father both 
practiced law. Bill is associated with 
Roger Morse, in the same office his grand- 
father had. 

R. J. Shetlar, formerly of Johnson City, 
now retired and living in Colorado Springs, 
returned for the southwest bar meeting at 
Dodge City December 10. This was a 
good meeting. There was a better attend- 
ance than at any I had made at Dodge 
City. 

Mel Nuss of Great Bend underwent 
surgery the last week or two of November. 
He was out and back at the office early 
in December. When I saw him, he said 
he felt fine, and was out and on the road 
to recovery. 

Speaking of the southwest bar, Max 
Dice was elected president, Charlie Rauh 
vice-president, and Camilla Haviland re- 
elected secretary and treasurer. 

O. W. Helsel had been ailing for a 
couple of weeks, and went to Mayo’s. The 
news was not too good. I leamed he is 
home and doing better. He has practiced 
in Wichita forty years. 

The new Colorado-Derby building was 
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opened not too long ago at Wichita. Cliff 
Pugh is ensconced in a new and modern 
office on the fifth floor. Marvin Martin 
and John McBride have formed a partner- 
ship for the general practice on the fourth 
floor. Adams, Jones, Robinson and Manka 
have taken a large portion of one floor. 
When I was in Wichita last they had not 
moved. I'll get down someday soon and 
see what the changes are elsewhere in the 
town. ; 

Ruby Smith died the day before Christ- 
mas at the home in Wichita. Ruby was the 
wife of P.K., and as far as I know it was 
wholly unexpected. P.K., I am sorry. The 
bar and I extend our sympathy. 

Arnold and Foote is another new firm 
in Wichita, with a newly redone office in 
the Bitting Building. This, I think, as of 
about January 15. 

Hall Smith and wife have been spending 
considerable time in Mexico. As this is 
written, he is still there. He left Topeka 
just in time to avoid some cold weather. 

Jay Scovel of Independence is out of 
the hospital after about three months. He 
spends a couple of hours a day at the 
office. He looks good, and says he feels 
fine. 

Robertson, Funk and Zimmexman is the 
latest firm in Topeka. They have all new 
and modern offices, redone and draped up 
to the last word. Jeff says he is happy to 
be back in Topeka. 

Myers and Demo is a new firm in Em- 
poria. Jerry Demo is sitting on the lid 
while Wade Myers is serving in the legis- 
lature at Topeka. Wade was elected to 
the senate from Lyon County. 

The central Kansas bar association met 
at Manhattan Friday night, December 16, 
the night K-State played a double-header 
basketball game. Don Everett called me 
and asked me to come out. I had made 
previous plans, and didn’t get to go. Pat 
Westerhaus went in as president, Dick 
Mankin as vice-president, and Roger Morse 
as secretary and treasurer. Don said they 
all had a good time. 

Robert S. Johnson of Topeka, with 
offices in the Columbian building at To- 
peka, has taken in with him Fred Schuyler 
Jackson. This is another third generation 
I have known and have seen start in the 
law business between Eureka and Topeka. 
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Fred Jackson was a lawyer at Eureka when - 
I first met him. 

Ronald Rogg, a deputy county attorney 
with Keith Sanborn, has joined the Blair 
and Matlack firm of Wichita. These latter 
two. boys have put a good deal of hay in 
the mow in a short time. 

Keith Sanborn of Wichita was elected to 
the presidency of the county attorneys as- 
sociation, as John Plummer of Newton 
stepped down on January 29. 

Dick Roberts takes over the office of 
Harold Riggs, who has been elevated to 
the district court bench in Olathe. I don’t 
think I know Dick. I must go and get 
acquainted with that boy. I haven't seen 
Harold since the accident or since he be- 
came district judge. 

Keach, Howard, Griffith and Wallace 
is a new firm in Mission with offices in 
the Muncel-Keach building. This, I think, 
about January 1 this year. 

The county attorneys had a rip-snorting 
good meeting, with all the usual instruc- 
tive talks from all the law enforcement 
agencies of the state. Bill Ferguson made 
a good appearance. The supreme court 
added dignity and decorum. That evening, 
they had a “governor's banquet.” John 
Anderson appeared, and was excused early 
to make another meeting. The governor's 
banquet is one they hope will perpetuate 
itself. It was a good one. John McCor- 
mally made a rattling good speech—one 
that aroused a continued round of ap- 
plause. 

Melvin Buck of Kansas City is retiring 
after some fifty years at the law business. 
Steve Dolinar and Emil Kancel are taking 
over the office to continue in the practice. 

Joe French was an Emporia visitor one 
day in January. Joe and Lacy Haynes had 
a matter on. I saw them both for a minute 
or two. 

Jack Sullivan has opened his office in 
Lawrence at 710 Massachusetts. Jack 
took the bar in June, 1960, and has now 
gotten started. He seems to be off to a 
good start. 

Wichita had a Christmas “stag” party 
December 17. I didn’t make it, although 
I had plans and a complimentary ticket. 
I understand it was quite a success. 

Reese Robrahn and Bill Brady have 
teamed up under the firm name of R and 
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B, with offices on the fourth floor of the 
Columbian building. The office is newly 
done, with new furniture throughout. 
Looks like quite a spread. Reese told me 
he settled a damage suit for $62,500—one 
filed in federal court. 

Another new connection in Wichita is 
Ed Taylor and Gene Coombs, in the Bea- 
con building. This, I understand, is not 
a partnership. 

Judge Jim Riddell held open house in 
the probate court chambers for the bar of 
Wichita on December 21. This is an old 
Riddell custom, and the lawyers seem to 
like it no end. 

The county attorney’s office at Hutchin- 
son had a complete turnover. Pat Thiessen 
is retiring, and is to become associated with 
Hutchinson Flour Mills. Bill Gossage and 
Vic Goering are moving to the Wolcott 
building as an association. Mike Chalfant 
goes in as county attorney, John Robinson 
as part-time assistant, and Jack Reed was 
to come down from Topeka as the third 
man, but changed his mind and went with 
Cities Service Gas at Kansas City, under 
Jerry Dugan, as of February 1. All the 
boys are new in the office. I hear that, 
despite efforts to clean up the docket, 
it still remains heavy. Looks like the new 
personnel will learn by doing. 

Weckel and Crews have formed a part- 
nership arrangement, and moved into the 
United building in Salina. John Weckel 
is county attorney, and Bill Crews is assist- 
ant. This as of the first of the year. The 
boys are starting from scratch, and have 
done pretty well so far. 

Clark, Mize and Lillard have a new man 
aboard by the name of Jack Groves, who 
came down, I think, in February. This, 
too, at Salina. 

George Allison finished up his career 
as district judge at Newton. George re- 
tired under the law. He has served long 
and well. He made a good many friends, 
and deserves a rest. Sam Sturm of Newton 
takes over. 

Paul Heinz of Topeka also went out via 
the same route, and is succeeded by 
Marion Beatty. Marion is the first Demo- 
crat I can remember of being on the 
district court in Shawnee County. Times 
change. Paul Heinz has been in the hos- 
pital for several weeks. He is out now 
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and home recuperating, and will loaf in 
Duke Meyers company and wisdom as soon 
as he can get down town again. 

Dick Barber of Lawrence married in 
Kansas City December 10. Mrs Jane Mur- 
ray was the lucky lady. I haven’t seen 
Dick since. I understand they are at home 
in Lawrence, after a trip. Congratulations, 
Dick. 

Bruce Fitts has gotten moved over to 
the Colorado-Derby building in Wichita. 
Bruce is with a grain company as general 
attorney, and says he keeps busy with the 
law in the same connection. 

Joe Rolston, formerly of Burlington, later 
on the district court from that district, 
and for the last 12 or 15 years with Cities 
Service Gas of Oklahoma City, has now 
retired. He is coming back to Kansas to 
go in with Adams, Jones, Robinson, and 
Manka of Wichita. 

Joe Dawes of Leavenworth has been 
named to succeed Judge Sloan, who retires 
March 15 from the bankruptcy court. I 
assume Joe will have to resign the district 
bench to take over at Topeka. This will 
be a complete retirement for Judge Sloan 
after a long and successful career, both as 
a lawyer and as a judge. I wish you luck 
in the future, judge. 

Clyde Myers of Kansas City died about 
February 1. Clyde was city judge, and 
had been for some ten years. He was 
originally from Mankato, and came to Kan- 
sas City early in life, somewhere around 
1923. He and Wint Smith entered into a 
partnership for the general practice at that 
time. 

Justice Bob Price lost his father at the 
home in Osage County on Monday, Feb- 
ruary 5. The funeral was on February 9. 
The court adjourned, and, I think, at- 
tended the funeral as a unit. 

Judge Art Stanley was a Topeka visitor 
Thursday, February 9. Apparently he 
didn’t think too much of Topeka—he 
didn’t stay long. 

Lloyd Vieux of Atwood went home one 
night from the office about nine o'clock, 
went to bed, and died with a heart condi- 
tion. This about January 5—at the home 
in Atwood. 

Bill Ferguson has had a hitch in the 
hospital at Wellington. A minor flu bug. 
He is out now and going again. 
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Looks like Ken Harmon will take the 
place of Joe Dawes as district judge of 
Leavenworth. Ken has been probate judge 
for some eight or ten years. 

Byron Springer, after graduation in June, 
1960, went in with his father at Lawrence, 
under the firm name of Springer and 
Springer. This is much belated, and should 
have been reported earlier. My regrets for 
the oversight. 

Tom Forbes of Eureka had a slight 
stroke, and, so my information goes, is not 
trying to get to the office every day, as he 
has for 40 years or more. I am sorry, Tom. 
I hope the recovery will be permanent. 

Ed Sondker of Topeka really met with 
disaster. He had had trouble with one 
leg—severe pains. He went back to a 
New York City hospital, cancer was the 
verdict, and amputation ensued. Ed will 
be confined for a while. His doctors prom- 
ise he will be as good as ever in due course. 
Ed has a wonderful outlook on the future, 
and is very optimistic. Good luck, Ed. 

Stevens, Brand and Brand of Lawrence 
have taken on an extra private office in 
connection with the present suite to make 
room for Jack, the junior member of the 
firm, who was admitted last June. 

Ed Dunn is opening an office in Holton. 
Ed is a local boy who, too, has gone home 
to show the folks his wares. 

Bill Laughlin has gone home—Hoising- 
ton is the town. Like Ed, he wants to get 
started in law where he started in life. 
Good luck, Bill. 

I have a special bar show edition of the 
Wichita Bar-O-Meter, the official organ of 
the association. The outline and preamble 
of the bar show, I think, will surprise all 
who come to see it. It is good. Make your 
reservations and come in. 

Judge Carl Akarman died at the home 
in Sedan the week of February 13. Judge 
Ackarman had been ailing for several 
years. The end was not unexpected. How- 
ever, it usually comes with an element of 


surprise. 

Speaking of Sedan, Dean Matthew went 
in as county attorney, succeeding Jerry 
Cauldwell, who had held the office for at 
least four terms, and did a good job of it. 
I expect Jerry is glad to be out of office. 

Gilchrist, Buck, Moore and Borst is one 
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of the new connections in Wichita. The 
firm was organized about February 1, with 
a new suite at an old address—Beacon 
Building—moving from the fourth to the 
fifth floor. The offices of Ora McClellan, 
Lou Cates, and Dan Skubitz are now on 
the fourth floor. The two offices just 
swapped suites. 

John Shuart, our secretary, spent the 
weekend of February 17-18 at Chicago, 
at the annual meeting of bar secretaries. 
John looked all right when he got back. I 
assume the trip did him good. 

Ted Utchen is now with Frank, Cun- 
ningham and Kelly at Wichita. I met Ted 
for the first time in Wichita, despite the 
fact he practiced in Kansas City for a 
year or so before going to Wichita. 

Dale Dixon is a newcomer to Atchison. 
He has just completed his hitch with the 
air force, after graduation from Washburn 
in 1957. 

Tom Van Cleave, Sr., died in Kansas 
City about February 10. Tom had been 
ailing for some time, and was more or less 
confined to his hotel the last five months. 
Tom was one of Kansas City’s better- 
known lawyers, having been active in bar 
affairs for a good many years, as well as 
one of the few Democrats who really took 
an interest in the party. We shall miss him. 

Art Johnson of Wichita also had a siege 
in the hospital. Art had a stomach dis- 
order, had surgery, and, I guess from all 
reports, it was not too pleasant. Anyhow, 
he is out now, and back part time. 

Bob Nelson, the erstwhile imitator and 
actor extra ordinaire, is pro tem judge for 
Elmer Sattgast at Wichita. “Satt” had a 
heart flurry in January, and was ordered 
to rest for a period. I hope they don’t wear 
Bob out before April 21. I understand he 
is going to tell the bar in an assembled 
meeting about the M-M-M-Missouri Plan. 

Leonard Levand of Wichita has gone to 
Mayo’s for a checkup. The last time I saw 
Leonard he couldn’t walk. I told him to 
nail a “calk” in his. shoe. He did, and 
cured the ailing foot. I am sorry I didn’t 
get to advise him before he went to Mayo’s. 
He may have saved the trip. Anyhow, I 
hope you are better, Leonard. 

Tim Murrell and George Scott have a 
new office, much larger, on the back side 




















of the New England Building in Topeka. 
Looks like the boys have moved up to 
quality, which I am glad to see. 

Charlie and Alice Rooney have just re- 
turned from Washington, where, with the 
aid and guidance of Howard and Fred 
Rooney, they helped Kennedy ascend the 
coveted throne. Charlie didn’t have much 
to say about anything but the snow storm. 


Hasu 
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This he did say put a white blanket on 
the festivities. 

The Johnson county bar bids all and 
sundry to join in a gala occasion at the 
community center building in Mission on 
the night of March 9. The Johnson County 
bar institute is the occasion. Looks like 
a good one. They are looking for a crowd. 
Better all come. 
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BOOK REVIEWS 


On Business Famtures, A Practica, HeEup. “Business bankruptcies are at their 
highest level since the great depression.” So said President John F. Kennedy in his 
State of the Union message. Many lawyers who have never handled a bankruptcy 
matter may now wish to learn more about this field. 

The Practising Law Institute has just issued a revised edition of “Bankruptcy” by 
George J. Hirsch and “Arrangements under Chapter 11” by Sidney Krause, two mono- 
graphs under one cover. The authors are members of the New York City firm of 
Krause, Hirsch, Gross & Heilpen. Their 100-page book includes material on the 
1960 amendments to the Bankruptcy Act. 

The monograph “Bankruptcy” is a clear step-by-step explanation of bankruptcy law 
and practice. The practitioner is guided in such problems as which debts can be 
discharged, how hearings to discover assets are conducted, the differences between a 
voluntary and an involuntary bankruptcy, together with many practical suggestions 
drawn from the authors’ long experience in bankruptcy practice. 


Illustrative of the practical nature of the book is the section “Employment of and 
Compensation to Attorneys.” The monograph points out that any payment within 
four months before bankruptcy for services which have been rendered to a bankrupt 
is a voidable preference. But payment for services to be rendered during the bankruptcy 
is not a preference, although reviewable in the proceeding as to fairness. Legal 
services rendered for the bankrupt, the petitioning creditors in an involuntary pro- 
ceeding, the receiver and the trustee are payable out of the bankrupt estate. The 
author warns that an attorney retained by a receiver or a trustee without a court order 
authorizing such retention cannot become entitled to compensation even by an order 
nunc pro tunc. 


“Arrangements under Chapter 11 of the Bankruptcy Act,” the second part of the 
book, explains step-by-step the procedure which keeps the debtor a going concern. 


Here again is an analysis of what the lawyer must do for his client, be he creditor, 
debtor or receiver. An example of its usefulness is the chapter on “The Conduct of 
an Arrangement Proceeding,” which begins with “Matters to Be Explored in Pre- 
liminary Conference with the Prospective Debtor.” Included is guidance on how to 
analyze the debtor’s financial condition, what caused its difficulty and whether new 
loans or an extension or settlement with the principal debtors might solve the problem. 
The papers to be filed, the problems that arise and how to solve them are explained. 

“Bankruptcy” and “Arrangements under Chapter 11” may be purchased for $2, 
on a ten-day money back guarantee, from the Practising Law Institute, 20 Vesey Street, 
New York 7, N.Y. PLI’s complete publication catalog of 75 monographs is available 
on request. 


Experts PLAN THE EsTaTE OF A TYPICAL Business Man. An exciting new kind 
of book has just been published by the Practising Law Institute. It will provide a 
stimulating experience for lawyers concerned with planning or administering estates. 
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You “sit in” while experts work through the problems of an estate. You watch 
them think. You listen in while they apply experience to actual situations. It is easy 
reading and the coverage is unique. 

Perhaps the best way to review this book is to tell how it began. 


Having had great success in teaching through panel discussions of typical cases, 
the Practising Law Institute organized a two-day Forum to coordinate estate planning 
and administration by the integrated work of panels of experts. More than 600 
traveled from all parts of the nation to attend. They heard 17 specialists plan and 
administer a typical estate, involving many current problems. 


This book, The Planning and Administration of Estates (324 pages), is apparently 
in response to many requests that the proceedings be published. 

René A. Wormser, New York lawyer, teacher, author and lecturer, carefully edited 
the transcript and supplemented it with extensive notes and comments. Mr. Wormser 
and Henry Cassorte Smith of the New York law firm of Webster, Sheffield & Chrystie, 
served as chairmen of the program. The result is a presentation of current thinking 
on estate planning at the highest level. 


The 17 experts discuss the case of Androcles Simpson, a typical, successful business- 
man whose family and affairs raise most of the problems of estate planning. A detailed 
memorandum of his assets, and his aspirations and objectives is followed by actual 
planning of Mr. Simpson’s estate. Methods of protecting his family, assuring successful 
continuation of his business and utilizing his life insurance effectively, with a minimum 
of taxes, are analyzed. 

The panel gives particular attention to ways in which errors in planning may be 
reduced during administration, how anticipatory planning can avoid pitfalls, and 
methods to increase administrative efficiency and flexibility. 


The book is almost encyclopedic in its coverage. The panel uses the facts of Mr. 
Simpson’s case as illustrative data. Variations from the facts are introduced to broaden 
the discussion, thus covering many more estate planning and administration problems. 
The book is virtually a treatise on the whole complex subject. Part of its unique value 
is in its basic thesis that estate planning cannot be sound without a full understanding 
of the administration problems. 


Among the topics dealt with are: methods of increasing liquidity, the marital deduc- 
tion, gifts during life, jointly held property, pour-over trusts, charitable trusts, split- 
dollar insurance, Clifford trusts, stock redemptions, decedent’s final income tax return, 
apportionment of death taxes, and other planning and administration problems. 


The book illustrates a remarkable feature of the Institute’s work. Here is another 
example of outstanding lawyers willing to share with their colleagues the fruits of 
their years of study and experience. They disclose the devices and methods with 
which they work, including many results of their personal inventiveness. 


The panelists include trust officers and estate and tax lawyers practicing in New 
York, Boston, Chicago, Philadelphia, Indianapolis, Cleveland, South Bend and Colum- 
bus. The authors are, in addition to Mr. Wormser and Mr. Smith, Kingsbury Browne, 
Jr., William J. Casey, W. T. Hackett, Robert J. Lawthers, Bernard V. Lentz, Merle 
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H. Miller, Peter Miller, William E. Murray, Joseph W. Price, 3rd, Martin F. Shea, Jr., 
Lloyd George Soll, William K. Stevens, Norman A. Sugarman, James F. Thornburg 
and Eustace W. Tomlinson. 


Unlike the 75 paper-bound pocket-size monographs issued by the Institute, this 
book, The Planning and Administration of Estates, is a handsome cloth-bound volume 
of 324 pages. It may be purchased for $7.50 from the Practising Law Institute, 
20 Vesey St., New York 7, N.Y. 








=ea> «> - ei meolU€8RAaaeee. ke BE AOR ee Fe 8 ee ee 8 eee ee 


orem % 


—————————Eeee 








‘AYIQ OOS “quopisoig yseq ‘Suey ‘g ‘q ‘quasaid yon ‘vyadoy, “ysIq pug ‘sIAeq 
‘W ouoMrRID ‘uosuTpINY “ysIC YZ ‘umolg “| AgjsaMy ‘yYWomuaaraT “ystq 3ST ‘uouueg “OD “A ‘[fessny “IsIq YIg ‘uosduioy], “A UIAIeyy 
‘amnueyD “WIq PIE “YeG “qf eof ‘opeiog [q “sid Pr “af ‘Avyoyy ‘gq ‘[ ‘pourey “ysiq YIG ‘UeSpIIAA PoLINey ‘syodvouuT “ysIq WS 
‘AQTTENOW “VW “I ‘mos yoog “eyadoy, ‘Areya100g saQnoexg “enys “AA uyof ‘eWYyOIAA “ISIC YQ ‘SUITY ‘DO premoyx ospnf{ ‘uojSuToAA “Uaptsarg 
-a01A, ‘UOSNSIAT "JW “WAA Sexo] ‘JUepiseig ‘auTUIOIy “|W JepuexeTy ‘ppeljurA, ‘o[q-JUepiserg ‘oyoruef ‘OQ Auey ‘eyedoy, ‘10}Ipy JDusnof 40g 
‘yOLUIOD uIpyuesy feWYyOIAA “Jomnsvary-Areyoioag ‘siamod “g OB1I0I) *7YF14 07 7/2] ‘MOL JUOLI—TOGT ‘SeSUBY JO UONRIDOSSy Ieg BY} JO S[PIOIZJO 








ALEXANDER M. FROMME 


President 
The Bar Association of the State of Kansas 








